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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS s
EASTERN DIVISION Louusicd

DEG 1 4 1003

)
LAWRENCE E. JAFFE PENSION PLAN, ) e
on Behalf of Itself and All Others Similarly )
Situated, ) Lead Case No. 02-C-5893
)} (Consolidated)
Plaintiff, ) -
) —
v. o ) Ronald AT Guzman
) a '?a Judge Nan R. Nolan
HOUSEHOLD INTERNATIONAL, INC,, etal. ) Z
L S &
Defendants. ) ¢ d § O
NOTICE OF MOTIQN &/ 0
iy /era,g:a,%
TO: SEE ATTACHED SERVICE LIST 0004,,

PLEASE TAKE NOTICE THAT, Defendants today filed the attached Motion to
Dismiss, and on Thursday, December 18, 2003 32_9:30 a.m., or as soon thereafter as counsél
may be heard, counsel for Defendants will appear before the Honorable Ronald A. Guzman in
the courtroom usually occupieddry him, Room 1219 of the Dirksen Federal Building, and present
the attached Motion for Leave to Cite Recent Authority in Support of the Household Defendants’

Motion to Dismiss the Corrected Amended Consolidated Class Action Complaint.

o
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Dated: December 15, 2003 EIMER STAHL KLEVORN & SOLBERG LLP

D ()

Nathan P. Eimer
Adam B. Deutsch
224 South Michigan Avenue

11th Floor — Santa Fe Building
Chicago, Illinois 60604
Tel: (312) 660-7600

WACHTELL, LIPTON, ROSEN & KATZ

Paul Vizcarrondo, Jr.
Warren R. Stern

51 West 52nd Street

New York, New York 10019
Tel: (212) 403-1000

Attorneys for Defendants Household
International, Inc., William F. Aldinger, David
A. Schoenholz, Gary Gilmer, and JA. Vozar |

wmi;oa & STRAWN LLP
By:__/ /0% %‘ﬁm&
Robert Y. Sperling
Ronald S. Betman
Dane A. Drobny
Norman K. Beck
35 West Wacker Drive
Chicago, lllinois 60601
Tel: (312) 558-5600

Attorneys for Robert J. Darnall, Gary G. Dillon,
John A. Edwardson, Mary Johnston Evans, J.
Dudley Fishburn, Cyrus F. Friedheim, Jr.,
Louis E. Levy, George A. Lorch, John D.
Nichols, James B. Pitblado, S. Jay Stewart, and
Louis W. Sullivan
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CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that she served true and correct copies of

the foregoing Notice of Motion upon the individuals listed on the attached Service List this 15th

QWE%@/{L
y

day of December via facsimile and U.S. mail:
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SERVICE LIST

Marvin A. Miller

Jennifer Winter Sprengel

Lori A. Fanning

MILLER FAUCHER and CAFFERTY LLP
30 North LaSalle Street, Suite 3200
Chicago, Illinois 60602

(312) 782-4880

(312) 782-4485 (fax)

Patrick J. Coughlin

Azra Z. Mehdi

Luke O. Brooks

MILBERG WEISS BERSHAD HYNES &
LERACH LLP

100 Pine Street, Suite 2600

San Francisco, California 94111

(415) 288-4545

(415) 288-4534 (fax)

William S. Lerach

MILBERG WEISS BERSHAD HYNES &
LERACH LLP

401 B Street, Suite 1700

San Diego, California 92101

{619) 231-1058

(619) 231-7423 (fax)

CHI:1298247.2

Michael J. Chepiga

Allison R. Kimmel

SIMPSON THACHER & BARTLETT LLP
425 Lexington Avenue

New York, New York 10017

(212) 455-2000

(212) 455-2502 (fax)

Stanley Parzen

Lucia Nale

Debra L. Bogo-Ernst

MAYER, BROWN, ROWE & MAW LLP
190 South LaSalle Street

Chicago, Illinois 60603

(312) 782-0600

(312) 701-7711 (fax)

David F. Graham

Julie K. Zeglis

SIDLEY, AUSTIN, BROWN & WOOD LLP
Bank One Plaza

10 South Dearborn Street

Chicago, Illinois 60603

(312) 853-7000

(312) 853-7036 (fax)
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IN THE UNITED STATES DISTRICT COURT Uty
FOR THE NORTHERN DISTRICT OF ILLINOIS 15 2003

EASTERN DIVISION My
Ceng ¢ Lo Do
) T coupy
LAWRENCE E. JAFFE PENSION PLAN, )
on Behalf of Itself and All Others Similarly )
Situated, ) Lead Case No. 02-C- 5893[,
) (Consolidated) i ié.s.i
Plaintiff, ‘
e ) DIC 142003
V. )] Judge Ronald A. Guzman
. ) Magistrate Judge Nan R. Nolan
HOUSEHOLD INTERNATIONAL, INC., etal. )
)
Defendants. )
)

MOTION FOR LEAVE TO CITE RECENT AUTHORITY IN SUPPORT OF THE
HOUSEHOLD DEFENDANTS’ MOTION TO DISMISS THE CORRECTED AMENDED
CONSOLIDATED CLASS ACTION COMPLAINT

In further support of their pending Motion to Dismiss the Cormrected Amended
Consolidated Class Action Complaint, the Household Defendants respectfully bring to the
Court’s attention a recent decision issued by the United Stated District Court for the Southern
District of New York, In re WorldCom, Inc. Securities Litigation, No. 02 Civ. 3288(DLC), 03

Civ. 6592, 2003 WL 22738546 (S.D.N.Y. Nov. 21, 2003).!

This decision provides additional support to the Household Defendants’ argument

that the statute of limitations and repose for claims raised under Section 11 and 12(a)(2) of the

! The In re WorldCom decision was issued on November 21, 2003, four months after the
Household Defendants filed their reply brief in support of their motion to dismiss on July 21, 2003. For
the Court’s convenience, a copy of the In re WorldCom decision is attached hereto as Exhibit A.

-1-
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Securities Act of 1933 are governed by § 13 of the Securities Act, 15 U.S.C. § 77m, and not by
the extended statute of limitations period in Section 804 of the Sarbanes-Oxley Act, 28 U.S.C. §
1658. See Household Defendants’ Opening Br. at 40-42; Household Defendants’ Reply Br. at

27-29.

L THE IN RE WORLDCOM DECISION

Two of the plaintiffs in this consolidated action alleged that WorldCom had used

" improper accounting practices as early as 1998, such that its reported assets, net worth and cash

flow were artificially inflated and that SEC filings incorporated into the registration statements
and offering memoranda used in connection with four bond offerings between August 1998 and
May 2001 were materially false and misleading in violation of Sections 11 and 12(a)(2) of the

Securities Act. In re WorldCom, 2003 WL 22738546, at *2-3. The underwriters of the bond

offerings at issue moved to dismiss the plaintiffs’ complaint as time-barred pursuant to Section
13’s one-year statute of limitation and three-year statute of repose, arguing that the extended

statute of limitations created by Sarbanes-Oxley did not apply. Id. at *4.

In analyzing the underwriter defendants’ motion to dismiss, the court first
recognized that the only two decisions to have addressed this issue had found Sarbanes-Oxley’s
extended statute of limitations inapplicable to claims under Sections 11 and 12(a)(2). In re

WorldCom, 2003 WL 22738546, at *6 (citing In re Merrill Lynch & Co. Research Sec. Litig.,

272 F. Supp. 2d 243, 265 (S.D.N.Y. 2003); Friedman v. Rayovac Corp., 2003 U.S. Dist. LEXIS

13135, at *27-28 (W.D. Wis. May 29, 2003)). The court observed that “[t]heir conclusion [was]




-
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compelled by the text of Sarbanes-Oxley, the text of other securities statutes, relevant precedent,

and the legislative history of Sarbanes-Oxley.” Id.

The court then undertook its own analysis of the issue. The court found that the
language of Section 804 of the Sarbanes-Oxley Act only extended the statute of limitations for

securities claims involving “fraud, deceit, manipulation, or contrivance,” and that plaintiffs’

claims (under Sections 11 and 12(a)(2)) could not be so characterized. In re WorldCom, 2003
WL 22738546, at *6. First, the court noted that ﬁlaintiifs’ complaint “repeatedly disavows™ that
its claims sound in fraud. Id. at *6. Second, the court rejected the plaintiffs’ argument that the
alleged accounting impropricties invblved a sufficient use of a “contrivance” to bring them
within the scope of Sarbanes-Oxley’s statutory language. The court reasoned that the Sarbanes-
Oxley Act’s use of the teﬁns “deceit,” “manipulation,” and “contrivance” contemplated actual
secﬁties fraud because the languag¢ directly minﬁcs the language of Section 10(b) and Rule
10b-5. Id. at *7. Further, while Sarbanes-Oxley mirrors the language used in Section 10b-5, the
court observed that these terms are not found in Sepﬁons 11 or 12(a)(2) which refer only to

material misrepresentations or omissions. Id. at *8,

The court next held that although resort to legislative history in interpreting
Section .804 was inappropriate because the statutory language was unambiguous, the legislative
history was notewofthy in the particular case since Sarbanes-Oxley was passed on the heels of
the WorldCom bankruptcy. The court found, however, that the legislative history, including

comments by Senator Leahy, indicated that the Act was not intended to extend to all private



!
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securities actions, only those that validly sound in fraud. Inre WorldCom, 2003 WL 22738546,

at *9,

The court concluded that Sections 11 and 12(a)(2) are governed by Section 13 and
not Sarbanes-Oxley:

If Congress had intended to extend the statute of limitations for every private
securities law claim, it could have done so. Section 804 does not, however, state -
that it extends the statute of limitations for all claims under the securities laws.
Instead, it includes limiting language that extends the time for private causes of
action under the securities laws only for claims that involve “fraud, deceit,
manipulation or contrivance.” This language does not encompass Sections 11 and

12(2)(2).
In re WorldCom, 2003 WL 22738546, at *9.

IL. IN RE WORLDCOM PROVIDES FURTHER SUPPORT TO THE HOUSEHOLD
DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’ CORRECTED
AMENDED CONSOLIDATED CLASS ACTION COMPLAINT

As in In re WorldCom, plaintiffs here allege Section 11 and 12(a)(2) claims based

on registrations that occurred more than three years prior to the initiation of the lawsuit, and
these claims specifically disavow allegations of fraud. See Compl. 1] 354, 383. In re
WorldCom provides further support to the Household Defendants’ motion to dismiss these
claims as time-barred, and specifically rebuts the three arguments Plaintiffs have proffered as to
why Sarbanes-Oxley should apply to its claims—(1) that the act applied to all private securities
claims; (2) that the use of the word “contrivance” reflected an intention by Congress to extend
the statute of limitations to non-scienter based securities claims; and (3) that the legislative

history of the statute indicates Congress’ intention to have the Act apply to all securities claims.
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‘See Plaintiffs’ Opp. Br. at 46-50. As set forth above, the court in In re WorldCom specifically

rejected each of these arguments.

IIL. CONCLUSION
For all of the foregoing reasons, the Court should grant leave to the Household

Defendants to cite the additional authority of In re WorldCom, Inc. Securities LiLigatibn, No. 02

Civ. 3288(DLC), 03 Civ. 6592, 2003 WL 22738546 (S.D.N.Y. Nov. 21, 2003), in support of
their motion to dismiss plaintiffs’ Corrected Amended Consolidated Class Action Complaint.

Dated: December 12, 2003 Respectfully submitted,

EIMER SYAHL KLEYORN LBERG LLP
T ——
By:_| ] 'A/-\-—:

Nathan P. Eimer

Adam B. Deutsch:

224 South Michigan Avenue
11th Floor — Santa Fe Building
Chicago, Illinois 60604

Tel: (312) 660-7600

WACHTELL, LIPTON, ROSEN & KATZ

Paul Vizcarrondo, Jr.
Warren R. Stern

Jonathan E. Pickhardt

Till Olbrich

51 West 52nd Street

New York, New York 10019
Tel: (212) 403-1000

Attorneys for Defendants Household International,
Inc., Household Finance Corporation, Inc., William
F. Aldinger, David A. Schoenholz, Gary Gilmer and
J.A. Vozar
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WINSTON & STRAWN LLP

By: ﬂﬂmmkl j( ﬂeaﬁ

Robert Y. Sperling
Ronald S. Betman
Dane A. Drobny
Norman K. Beck

35 West Wacker Drive
Chicago, Illinois 60601
Tel: (312) 558-5600

Attorneys for Director-Defendants Robert J.
Darnall, Gary G. Dillon, John A. Edwardson, Mary
Johnston Evans, J. Dudley Fishburn, Cyrus F.

/ Friedheim, Jr., Louis E. Levy, George A. Lorch,
John D. Nichols, James B. Pitblado, S. Jay Stewart
and Louis W. Sullivan
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