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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
LAWRENCE E. JAFFE PENSION PLAN, On

Behalf of Itself and All Others Similarly
Situated,

Lead Case No. 02-C-5893
(Consolidated)

CLASSACTION

Plaintiff,
Honorable Jorge L. Alonso

HOUSEHOLD INTERNATIONAL, INC., et
a.,

)

)

)

)

)

)

VS. )
)

)

)

Defendants. g
)

PLAINTIFFS MOTION AND MEMORANDUM IN SUPPORT
OF MOTION TO STRIKE EXPERT REBUTTAL REPORTS OF
ALLEN FERRELL, CHRISTOPHER JAMESAND BRADFORD CORNELL
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INTRODUCTION

Plaintiffs respectfully move the Court for an Order striking the Expert Rebuttal Reports of
Allen Ferrell, Christopher James, and Bradford Cornell. The three “rebuttal” reports, filed on
December 21, 2015 (“December 21 Reports’) (Dkt. Nos. 2074-2, 2074-3, and 2074-4) along with
defendants' reply brief in support of their Daubert motion to exclude Professor Fischel (Dkt. No.
2073), violate this Court’ s September 8, 2015 Order (“ September 8 Order”) (Dkt. No. 2042) which
allowed defendants to serve expert rebuttal reports only in the event that “ plaintiffs provided an
alternativeloss-causation model intheir rebuttal report.” September 8 Order at 6. Since Fischel did
not provide anew |oss causation model in hisrebuttal report, defendants were not permitted to serve
rebuttal reports from their three new experts. In addition to violating the September 8 Order, the
December 21 Reports contain opinions and analysis that should have been included in the experts
initial reports. Accordingly, Ferrell, Jamesand Cornell’ srebuttal reports should be strickenin their
entirety.
. ARGUMENT

The September 8 Order set the following schedule for supplemental expert reports and the
Daubert motion:

September 23, 2015 — Plaintiffs serve Dr. Fischel’ s supplemental report.

October 23, 2015 —Defendants (1) fileaDaubert motion, if appropriate, explaining

the perceived flawsin Dr. Fischel’ sanal ysiswith respect to “firm-specific, nonfraud

related information” and any other flawsthat they perceivein hisanaysisthat were

not raised before and rejected by Judge Guzman; and (2) serve their expert report

responding to Dr. Fischel’s supplemental report and, if appropriate, identifying

“some significant, firm-specific, nonfraud related information that could have

affected the stock price.” Id.

November 23, 2015 — Plaintiffs (1) file their response to the Daubert motion with

respect to Dr. Fischel, if any; and (2) serve their expert report in rebuttal to

defendants expert report, which, if appropriate, “account[s] for the specific

information [identified by defendants] or provid[es] an] [alternate] |oss-causation

model.” 1d.
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December 21, 2015 - Defendants (1) fileareply in support of their Daubert motion
with respect to Dr. Fischdl, if any; and (2) if plaintiffs provided an alternate loss-
causation model in their rebuttal report, serve their expert’ s rebuttal to that report.

January 20, 2016 — Expert depositions are compl eted.

September 8 Order at 6.

In accordance with the schedule, plaintiffs served Fischel’s supplemental report regarding
firm-specific, non-fraud related information on September 23, 2015. On October 23, 2015,
defendants, as permitted by the September 8 Order, filed aDaubert motion in which they argued that
there were flaws in Dr. Fischel’s anaysis with respect to “firm-specific, nonfraud related
information,” aswell asahandful of other arguments (including some arguments rai sed before and
rejected by Judge Guzman). At that time, defendants also served their expert reports responding to
Professor Fischel’s supplemental report, attempting to identify “some significant, firm-specific,
nonfraud rel ated information that could have affected the stock price.” 1d.* On November 23, 2015,
plaintiffs, again pursuant to the express terms of the September 8 Order, filed their response to the
Daubert motion with respect to Professor Fischel and served Fischel’s rebuttal report which,
“account[s] for the specific information [identified by defendants].” Although permitted to do so,
Fischel’s rebuttal report did not “providie] an] [aternative] loss-causation model.” 1d. On
December 21, 2015, defendantswereallowed to “ (1) fileareply in support of their Daubert motion
with respect to Dr. Fischel, if any; and (2) if plaintiffs provided an alternate | oss-causation model
in their rebuttal report, servetheir expert’srebuttal to that report.” I1d. (emphasisadded). Thus,
only if Fischel introduced an alternative damages model in his November 23, 2015 report were

defendants' experts alowed to provide a second report.

! In the October 23, 2015 filings, defendants abandoned their loss causation and damages

expert from the first trial, Dr. Mukesh Bgjaj, and now seek to replace him with three new experts.
Defendants' attempt to switch experts is the subject of Plaintiffs Motion to Preclude Defendants
from Substituting New Experts, filed on November 24, 2015. Dkt. Nos. 2068, 2070.
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Fischel did not provide an alternative damages model in his November 23, 2015 report. In
fact, in his September 23, 2015 report, Fischel explained that there was no non-fraud information
specific to Household that distorted either his origina leakage model or his original specific
disclosure model. Defendants experts had their opportunity to respond to Fischel’s opinions on
both his specific disclosure and |leakage modelsin their October 23, 2015 reports. And defendants
three new expertsdid so inthoseinitial responsivereports. Thereissimply no basisfor defendants
experts to submit additional rebuttal reports.

Incredibly, in their December 21 Reports, each of defendants’ experts admits that they are
not responding to any aternative damage model in Fischel’s November 23, 2015 Second Rebuittal
Report, but rather are just responding to Fischel’ s criticism of their October 23, 2015 reports. See
Ferrell’s December 21, 2015 report at page 4, 17 (“1 have been asked by counsel for Household to
assess Professor Fischel’s Second Rebuttal Report’s response to my Initial Report and whether it
properly accountsfor significant firm-specific, nonfraud information.”); James' December 21, 2015
report at page 3, 15 (“1 have been asked by counsel for Defendants to respond to the assertions
regarding my Initial Report discussed in Fischel’s Second Rebuttal Report.”); and Cornell’s
December 21, 2015 report at page 3, 13 (“ 1 have been asked by counsel for Defendantsto review and
respond to the Second Rebuttal Report of Daniel R. Fischel dated November 23, 2015.”).

Defendants attempts to get a fourth, fifth and sixth bite at the apple clearly violate the
Court’s order. Although most of the opinions and analyses in the December 21 Reports are
repetitive of their October 23 reports, there are a so some new opinions and anaysisthat should have
been part of defendants’ October 23 filing. For example, Ferrell and James both challenge Fischel’s
unchanged models in various new ways:

. Ferrell has now submitted a*“ corrected Fischel regression” that uses different inputs

than Fischel used (including a new index) to purportedly find fewer statistically
significant dates than the 14 dates in Fischel’ s Specific Disclosures Model.
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. In Ferrell’s October 23, 2015 report, he identified four non-statistically significant
daysthat supposedly were impacted by non-fraud news. Now, in his December 21,
2015 report, based on his new analysis, he identifies 10 additional dates.

. Ferrell has a new “structural break” argument to support his “corrected Fischel
Regression” analysis.

. Ferrell and James now challenge the “ estimation period” used by Professor Fischel.
. Ferrell has a brand new inflation per share analysis of $0.52 to $4.19; previously
none of defendants experts, old or new, had attributed even a single penny of

artificial inflation to the fraud.

. Defendants' experts prepared new exhibits that should have been included in their
October 23, 2015 reports.

All of this new analysis is improper under the Court’s Order. First, the Order alowed
defendantsto submit additional reportsonly if Fischel produced an alternative |l oss-causation model.
Although therebuttal reportsplainly are not permitted by the September 8 Order, defendantsdid not
seek leave to file the reports and have provided no reason why they should be permitted.

Second, the experts new analysis should have, and could have, been included in the
October 23 reports. There were no changes to Fischel’s regression and peer index between his
September 23 and November 23 reports; these features of Fischel’s event study have remained
constant throughout the case and are the same asthey were before and during thefirst trial. Thus, if
Ferrell’s opinion is that the “corrected Fischel regression,” and not Fischel’s regression, is
appropriate, he should have disclosed that analysis in October when his report was due.
Additionally, if Ferrell and James believe that Fischel’s estimation period — which he has used
consistently since hisfirst report more than seven years ago —was wrong, they should have pointed
that out in October. Likewise, Ferrell should have disclosed inthe October 23 report hisopinion that
there are 10 additional days on which he believes company-specific nonfraud news “may have”
impacted Household' s stock price, even in the absence of a statistically significant price reaction.

After al, one of the express purposes of that report wasto identify “some significant, firm-specific,
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nonfraud related information that could have affected [Household' 5] stock price.” Ferrell October
23report, 114. Furthermore, therewasno valid basisfor Ferrell to conceal hisopinion that thefraud
caused $0.52 to $4.19 of artificial inflation until after Fischel and plaintiffs’ opportunity to respond
had passed. The questions of whether the fraud caused artificial inflation and how much it caused
are fundamental 10ss causation opinions that should have been in the initia report, not on rebuttal.
Finally, in addition to the new analysis, defendants’ experts add additional attacks previously made
by defendants’ expert Bajgj towards Fischel’ smodel s (but not included in the new experts’ October
23 reports), which were already rejected by Judge Guzman. See Bajg report at 79-82, and n.318
(Dkt. No. 2070-2) (attacking Fischel’ s estimation period, model, and index used). Thesetoo could
have and should have been included in the original reports. Indeed, Bajg raised them (and the Court
rejected them) more than six years ago.

The Court’ s current scheduling order providesfor plaintiffsto fileany motionsto excludethe
testimony of defendants new experts at a later date (as part of the Pretrial Order Submission
pursuant to the Court’sLocal Rules). If the Court deniesplaintiffs November 24 motion to preclude
defendantsfrom substituting in the three new experts, plaintiffswill file motionsto exclude someor
al of each defendant’ s expert testimony at that time. However, since these three additional reports
are submitted in the context of defendants’ motion to exclude Fischel’ stestimony, the December 21
Reports should be stricken as a violation of the Court’'s order. It is patently unfair to allow
defendants' experts to submit new opinions and analysisin their December 21 Reports that should
have been set forth in their October 23, 2015 reports. Defendants' gamesmanship — designating
three new experts, offering six new reports, and offering new anal yses of alleged “flaws’ which were
rejected in 2009 — has gone too far. Fischel offered no “alternate loss causation model” and

defendants experts’ “rebuttal” reports should be stricken.
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11, CONCLUSION

For the foregoing reasons, the December 21 Reports should be stricken.

DATED: January 6, 2016 Respectfully submitted,

ROBBINS GELLER RUDMAN
& DOWD LLP

MICHAEL J. DOWD (135628)

SPENCER A. BURKHOLZ (147029)

DANIEL S. DROSMAN (200643)

LUKE O. BROOK S (90785469)

LAWRENCE A. ABEL (129596)
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CERTIFICATE OF SERVICE

| hereby certify that on January 6, 2016, | authorized the electronic filing of the foregoing
with the Clerk of the Court using the CM/ECF system which will send notification of such filing to
the e-mail addresses for counsel of record denoted on the attached Service List.

| certify under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed on January 6, 2016.

< Luke O. Brooks

LUKE O. BROOKS

ROBBINS GELLER RUDMAN
& DOWD LLP

655 West Broadway, Suite 1900

San Diego, CA 92101-8498

Telephone: 619/231-1058

619/231-7423 (fax)

E-mail: lukeb@rgrdiaw.com
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