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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

LAWRENCE E. JAFFE PENSION PLAN, On
Behalf of Itself and All Others Similarly
Situated,

Lead Case No. 02-C-5893
(Consolidated)

CLASS ACTION

Plaintiff,
Honorable Jorge L. Alonso

HOUSEHOLD INTERNATIONAL, INC., et
al.,

Defendants.

)
)
)
)
)
)
VS. )
)
)
)
)
)
)

PLAINTIFFS’ REPLY IN FURTHER SUPPORT OF THEIR
MOTION TO STRIKE EXPERT REBUTTAL REPORTS OF
ALLEN FERRELL, CHRISTOPHER JAMES AND BRADFORD CORNELL
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. INTRODUCTION

Defendants have no excuse for violating the Court’s September 8, 2015 Order by filing a
second round of rebuttal expert reports on December 21, 2015. The plain language of the Order
allowed rebuttal expert reports only if plaintiffs’ expert provided a new loss-causation model. He
did not. Nor does the Seventh Circuit’s opinion help them. After all, the three-step protocol on
remand set forth by the Seventh Circuit precisely parallels the procedure used by this Court in its
September 8, 2015 Order. Thus, the expert rebuttal reports submitted by defendants on
December 21, 2015, should be stricken.

1. ARGUMENT

A. Defendants’ Second Rebuttal Report Violates the Court’s September
8, 2015 Order

Defendants spill much ink in their eight-page opposition brief, but fail to devote even a single
sentence to explain why the Court’s September 8, 2015 Order (“Order”) allowed them a second
round of rebuttal reports from each of their three new experts on December 21, 2015. Nor can they.
The Order is unambiguous on this point: defendants were permitted to serve rebuttal expert reports
on December 21, 2015 only “if plaintiffs provided an alternate loss-causation model in their rebuttal
report.” Order at 6 (emphasis added). Defendants concede, as they must, that plaintiffs’ expert
Fischel did not provide an alternate loss causation model in his rebuttal report. Defs” Opp. at 3 (Dkt.
No. 2097). Because Fischel did not provide an alternate loss-causation model, the Order did not
allow defendants to file a second set of rebuttal reports on December 21, 2015. Thus, defendants

violated the Order by filing additional rebuttal reports on December 21, 2015.

! The Order did allow defendants to file rebuttal reports on October 23, 2015 in response to Fischel’s

supplemental report. Defendants did so.
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B. Nothing in the Seventh Circuit’s Opinion Authorizes the Defendants
to File a Second Round of Rebuttal Reports

Recognizing that the Order barred them from submitting additional rebuttal reports on
December 21, 2015, defendants pretend that the Seventh Circuit’s decision somehow justifies their
defiance. It does not.

To the contrary, the Seventh Circuit set forth a three-part procedure on remand that this Court
followed in the Order:

If the plaintiffs’ expert testifies that no firm-specific, nonfraud related information

contributed to the decline in stock price during the relevant time period and explains

in nonconclusory terms the basis for this opinion, then it’s reasonable to expect the

defendants to shoulder the burden of identifying some significant, firm-specific,

nonfraud related information that could have affected the stock price. If they can’t,

then the leakage model can go to the jury; if they can, then the burden shifts back to

the plaintiffs to account for that specific information or provide a loss-causation
model that doesn’t suffer from the same problem, like the specific-disclosure model.

Glickenhaus v. Household Int’l, Inc., 787 F.3d 408, 422 (7th Cir. 2015).

This is precisely the three-step protocol that the Court provided in its Order. First, plaintiffs
were to submit a supplemental expert report on September 23 in which their expert testified that no
firm-specific, nonfraud related information contributed to the decline in the stock price during the
relevant time period and explained in nonconclusory terms the basis for this opinion. Order at 6.
Second, if plaintiffs did so, defendants were required on October 23, 2015 to “shoulder the burden of
identifying some significant, firm-specific, nonfraud related information that could have affected the
stock price.” 1d. Finally, plaintiffs were permitted on November 23, 2015 to submit a rebuttal report
either “account[ing] for the specific information” or providing an alternate loss causation model. 1d.
The Court allowed defendants to submit a second rebuttal report only “if plaintiffs provided an
alternate loss-causation model in their rebuttal report.” Id. Accordingly, the schedule provided in
the Order corresponds faithfully to the three-step protocol on remand set forth by the Seventh

Circuit.
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Defendants claim that a plain reading of the Court’s Order and the Seventh Circuit’s decision
would be “inappropriate and unjust” because “the prior proceedings in this matter were infected by a
legally deficient loss causation model introduced by Plaintiffs.” Defs” Opp. at 7-8. Defendants’
objection rests on a fundamental misunderstanding of the Seventh Circuit’s decision. Rather than
concluding that the leakage model was “legally deficient,” as defendants incorrectly claim, the
Seventh Circuit endorsed the leakage model, rejecting defendants’ myriad “broad attacks.”
Glickenhaus, 787 F.3d at 413. The court considered defendants’ argument that the model itself had
to account for company-specific information as a matter of law, and rejected it as too stringent in
light of Supreme Court and Seventh Circuit precedent concerning leakage. Id. at 422. The court
held: “Fischel’s [specific disclosure and leakage] models calculated the effect of the truth, once it
was fully revealed, and the jury found that the defendants concealed the truth through false
statements. That is enough.” Id. at 419. Further, the Seventh Circuit recognized that Fischel’s
leakage model was supported by “evidence that the content of the disclosures was leaking out to the
market gradually prior to their release.” Id. at 421.

The court reversed and remanded, however, because it found that Fischel’s testimony that the
quantification including leakage was not distorted by firm-specific non-fraud disclosures was too
“general on this point.” Id. at 422. Rather than require “perfect[] exclu[sion]” of any and all firm-
specific nonfraud impact, the court required Fischel to account for “significant negative information
about Household unrelated to [fraud-related] corrective disclosures (and not attributable to market or
industry trends).” Id. at419. Thus, the Seventh Circuit concluded that “[a] new trial is warranted on
the loss-causation issue consistent with the approach we’ve sketched in this opinion.” Id. at 423.
This Court concurred that, “in the new trial, plaintiffs must prove that defendants’ misrepresentations

were ‘a substantial cause of the economic loss plaintiffs suffered.”” Order at 1.
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Although loss causation is to be tried anew, defendants never explain why they waited until
the second round of rebuttal reports to put forth entirely new “affirmative opinions” or why their
experts did not express those opinions in the first set of rebuttal reports filed on October 23, 2015,
assuming that they are entitled to new opinions in the first instance.? For example, if defendants’
experts concluded that inflation per share ranged from $0.52 to $4.19, that information should have
been contained in their October 23 expert reports. Likewise, if defendants’ experts concluded that
the estimation period is incorrect or had a new “structural break” opinion or identified additional
non-statistically significant days that were impacted by non-fraud news, that too should have been
set forth in defendants’ October 23 expert reports. Rather, defendants waited until December 21 to
express these entirely new but foreseeable opinions, thereby prejudicing plaintiffs by depriving them
of any opportunity to respond. Simply put, the Seventh Circuit’s opinion offers defendants no refuge
for flouting this Court’s straightforward Order, which authorized a second rebuttal report only “if
plaintiffs provided an alternate loss-causation model in their rebuttal report.” Order at 6 (emphasis
added).

I11.  CONCLUSION

For the foregoing reasons, the expert rebuttal reports submitted by defendants on

December 21, 2015, should be stricken.

2 Asset forth in a separate motion, defendants are precluded from relying on entirely new substitute expert

witnesses at retrial because they have failed to make the required showing of “manifest injustice.” See Dkt.
No. 2068.
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