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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
LAWRENCE E. JAFFE PENSION PLAN, On

Behalf of Itself and All Others Similarly
Situated,

Lead Case No. 02-C-5893
(Consolidated)

CLASS ACTION

Plaintiff,
Honorable Jorge L. Alonso
VS.

HOUSEHOLD INTERNATIONAL, INC., et
al.,

Defendants.
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l. INTRODUCTION

Plaintiffs respectfully submit this motion in limine to permit plaintiffs to offer the prior trial
testimony of defendants’ former expert on loss causation and damages, Dr. Mukesh Bajaj (“Bajaj”),
in plaintiffs’ case-in-chief and in cross-examination of defendants’ experts.

Bajaj’s testimony at the first trial is relevant since it is at odds with defendants’ three new
loss causation/damages experts. For example, Bajaj admitted there was leakage of fraud-related
information related to the Washington DFI report in 2002, a fact disputed by defendants’ new
experts. Bajaj also created a six-company peer group to Household, that is different than the peer
groups created by defendants’ experts’ Ferrell and James.

As set forth herein, Bajaj’s testimony is admissible both in plaintiffs’ case-in-chief and for
cross examination of defendants’ three new loss causation/damages experts. Bajaj’s testimony is
relevant under Fed. R. Evid. 401, constitutes a party admission under Fed. R. Evid. 801(d)(2), and is
admissible under the “former testimony” exception provided by Fed. R. Evid. 804(b)(1) since he is
not available to be called as a witness at trial."

Defendants made a tactical decision to replace their expert on loss causation and damages
from the first trial. Despite this move, defendants must live with the testimony and opinions of
Bajaj. Plaintiffs should be allowed to introduce his testimony at trial.

1. ARGUMENT

A. Plaintiffs Should Be Permitted to Call Bajaj in Their Case-In-Chief

Courts have repeatedly held that once an expert has given testimony at deposition, the
opinions offered do not belong to anyone and are available for all parties to use at trial. See SEC v.
Koenig, 557 F.3d 736, 744 (7th Cir. 2009) (a witness identified as a testimonial expert is available to
either side); NetAirus Techs., LLC v. Apple, Inc., No. LA CV10-03257 JAK (Ex), 2013 WL
9570686, at *3 (C.D. Cal. Nov. 11, 2013) (“Simply because the defendant had retained an expert

does not ‘somehow imbue defendant with absolute, exclusive dominion to control the circumstances

! The portions of Bajaj’s testimony plaintiffs seek to admit are attached as Ex. 9 to the Declaration of Luke

O. Brooks in Support of Plaintiffs’ Motions in Limine (“Brooks Decl.”), filed herewith.
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and manner through which his testimony reaches the jury’”) (citation omitted); Kerns v. Pro-Foam
of S. Ala., 572 F. Supp. 2d 1303 (S.D. Ala. 2007) (same). Thus, even where the party originally
offering an expert’s testimony no longer intends to call that expert as a trial witness, his adversary
may call the witness in his case-in-chief. See Bone Care Int’l, et al. v. Pentech Pharms., et al., No.
08-cv-1083, 2010 WL 3894444, at *9-*10 (N.D. Ill. Sept. 30, 2010) (permitting plaintiffs to call
defense testimonial experts in their case-in-chief that the defendants did not call).

Defendants contend that, because they do not intend to proffer Bajaj as an expert witness at
the second trial, his testimony is irrelevant. First, the relevance of Bajaj’s testimony is not dependent
on whether defendants intend to call him to testify in the second trial. See Fed. R. Evid. 401
(defining “relevant evidence” as evidence having “any tendency to make a fact more or less probable
than it would be without the evidence”). Second, Bajaj’s testimony could hardly be more relevant to
the issues that will be addressed at the second trial. Bajaj served as defendants’ designated testifying
expert through years of litigation, purportedly spending 10,000 hours analyzing the economic
evidence in this case. Bajaj submitted a 92-page expert report, a 24-page sur-rebuttal report in
response to the arguments set forth in Professor Daniel R. Fischel’s (“Fischel”) original report, sat
for a deposition and testified at trial — all on the topics of loss causation and damages. The fact that
his testimony differs from the opinions offered by defendants’ new loss causation and damages
experts in material respects underscores the value of his testimony to the jury in evaluating the
opinion evidence presented by defendants’ experts.?

B. Bajaj’s Trial Testimony Constitutes Non-Hearsay Under Federal Rule
of Evidence 801(d)(2)

Further, Bajaj’s prior testimony is admissible under Rule 801(d)(2), which provides an
exception to the rule prohibiting hearsay where, as here, the out-of-court statements being offered
are an opposing party’s statements. See Fed. R. Evid. 801(d)(2). Statements made outside of the

court room constitute party admissions, inter alia, if they are statements made by a person authorized

2 See United States v. Schaudt, No. 07 C 0895, 2009 WL 1218605, at *3 (N.D. Ill. Apr. 30, 2009)
(emphasizing that juries are instructed to consider all of the evidence presented, regardless of which party
presented it, and that jurors “are not advised to only consider plaintiff’s testimony in a manner in which it
helps plaintiff’s case, or vice versa”).
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by the party to make a statement concerning the subject. Fed. R. Evid. 801(d)(2)(C). Trial
testimony by a party’s expert witness constitutes a party admission, as experts are authorized by the
party engaging them to make trial statements, and by the time the litigation has reached the trial
stage, the expert is representing the position of the party retaining them. See In re Hanford Nuclear
Reservation Litig., 534 F.3d 986, 1016 (9th Cir. 2008) (expert testimony offered by party in first trial
was admissible at second trial as a party admission); Glendale Fed. Bank v. United States, 39 Fed.
Cl. 422, 424-25 (Fed. Cl. 1997) (“[A]t the beginning of trial we may hold the parties to a final
understanding of their case and hence an authorization of their expert witnesses who have not been
withdrawn”); United States v. Ala. Power Co., 773 F. Supp. 2d 1250, 1258 n.10 (N.D. Ala. 2011)
(prior trial testimony of plaintiffs” expert witness in another Clean Air Act case with same plaintiff
constituted party admission and was admissible); Bone Care, 2010 WL 3894444, at *10 (even
deposition testimony of defense experts previously designated as testifying experts likely admissible
as party admission).

Here, plaintiffs seek to present certain portions of Bajaj’s testimony to the first jury that he
was specifically authorized to give by the defendants. See Brooks Decl., Ex. 9. For example, the
testimony proffered addresses whether a company’s stock price could become inflated because of
something the company failed to disclose (i.e., a fraudulent omission);* his selection of an index of
Household’s peers;* how inflation can enter and leave a stock price,” and that there was evidence of
leakage.® Each of these topics is squarely within the scope of Bajaj’s assignment from defendants,
and defendants made a fully-informed decision to call Bajaj to testify. After all, by the time Bajaj
testified at trial, he had submitted two reports and been thoroughly deposed on his opinions.
Defendants were thus well aware of and had adopted the opinions Bajaj presented to the jury at the

first trial. For this reason, Bajaj’s testimony from the first trial is admissible as a Rule 801(d)(2)(C)

% Trial Tr. at 4090:13-16, 4091:23-4092:2, attached as Ex. 4 to the Brooks Decl.
4 Trial Tr. at 4112:21-4113:18.
> Trial Tr. at 4244:2-6, 4245:4-7.

®  Trial Tr. at 4267:19-4268:13.
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party admission at the second. See Hanford, 534 F.3d at 1016 (party cannot exclude testimony from
a second trial that it had proffered in the first, as the expert’s testimony constituted a party
admission).

C. Bajaj’s Prior Testimony Is Admissible Under Federal Rule of
Evidence 804(b)(1)

Alternatively, Bajaj’s prior trial testimony is also admissible under the “former testimony”
exception provided by Rule 804(b)(1). Rule 804(b)(1) permits a party to offer prior trial testimony
of an unavailable witness, so long as that testimony is being offered against a party who originally
had an opportunity and similar motive to develop it by direct, cross-, or redirect examination. Fed.
R. Evid. 804(b)(1). A potential witness is considered unavailable for purposes of Rule 804(b)(1) if
he is absent from the trial or hearing and the party seeking to offer the witness’ testimony has not
been able, by process or other reasonable means, to procure the proposed witness’ attendance. Fed.
R. Evid. 804(a)(5).

The present circumstances satisfy each of these requirements. As an initial matter, plaintiffs
are unable to compel Bajaj to testify live at trial. Bajaj lives outside the Court’s 100-mile subpoena
power, and divides his time between New York and California. See Brooks Decl., Ex. 10. See also
Fed. R. Civ. P. 45(c)(1). Further, defense counsel have refused plaintiffs’ request that they accept
service of process on Bajaj’s behalf, and have agreed that he is unavailable. See Brooks Decl., Ex.
11. Further, defendants unquestionably had an opportunity to develop Bajaj’s testimony in the first
trial. Indeed, Bajaj was a key witness in their case-in-chief and defendants questioned him for the
better part of a day. See Trial Tr. at 4077:1-4242:1. With each element of Rule 804(b)(1) satisfied,
Bajaj’s trial testimony should be admitted.

I1l.  CONCLUSION

For the reasons stated above, plaintiffs respectfully request an order permitting them to
present certain relevant trial testimony from defendants’ former loss causation and damages expert,
Dr. Mukesh Bajaj, in plaintiffs’ case-in-chief and to use for cross-examination of defendants’

experts.
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CERTIFICATE OF SERVICE

I hereby certify that on April 22, 2016, | authorized the electronic filing of the foregoing
with the Clerk of the Court using the CM/ECF system which will send notification of such filing
to the e-mail addresses for counsel of record denoted on the attached Service List.

I certify under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed on April 22, 2016.

s/ Luke O. Brooks

LUKE O. BROOKS

ROBBINS GELLER RUDMAN
& DOWD LLP

655 West Broadway, Suite 1900

San Diego, CA 92101-8498

Telephone: 619/231-1058

619/231-7423 (fax)

E-mail: LukeB@rgrdlaw.com
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