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This reply memorandum is submitted on behalf of Household International, Inc.,
Household Finance Corp., William F. Aldinger, David A. Schoenholz, Gary Gilmer, and J.A. Vozar
(reforred to collectively herein as “Household™ or “Defendants™), in further support of their motion
to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to plead loss causation in

accordance with Dura Pharmaceuticals, Inc. v. Broudo (“Dura’y and its progeny.

INTRODUCTION

In order to accept Plaintifts® arguments in opposition to Defendants’ motion to dis-
miss, this Court would have to adopt a rule which the Supreme Court specifically rcjected in Dura
— permitting Plaintiffs to “transform a privatc securities action into a partial downside insurance

policy™ for any and all market price declines. Dura, 123 8. CCt. 1627, 1634 (2005).

Defendants” opening brief demonstrated that Houschold’s stock price did not decline
(and in fact increased) in response to the revelation of each of the three so-called “frauds.” (DM at
10-20.)1 Plaintiffs’ opposition does not offer any explanation for the absence of a concurrent (i.e.,
caused-by-the-"fraud™) loss, lct alone an explanation pled somewhere in Plaintiffs’ Amended Com-

plaint (hereinafter, “*AC” or “Complaint™).

Instead, Plaintiffs argue that three separal¢ and unrelated theorics pled in the Com-
plaint should survive this motion as a “single multi-component fraud scheme.” (PM at 9.) That is
not what Plaintiffs’ Amended Complaint alleges. Plaintiffs’ Amended Comptlaint separately asserts
three distinct theories of traud relating to: (i) reported delinquency statistics (AC Yy 134-155), (ii) a
restatement of credit card expenses (AC 1 107-133), and (iii} alleged consumer lending misconduct
(AC 11 50-106). The three theories do nol depend on each other for any of their “facts” and, as

pled, are independent of each other.

L' «DM" refers to Defendants’ June 30, 2005 opening memorandum on this motion. Likewise, “PM refers

to Plaintifts” August 18, 2005 memorandum in opposition 1o this motion.
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Cases addressing loss causation issues involving distinct allegations of fraud rou-
tincly analyze loss causation relating to each distinct theory separately, accepting or tejecting each
distinct theory on its own metits, vel non. See infra pp. 4-5 and note 4. This case is no different.
Plaintiffs cannot cvade Dura’s pleading requirements by simply “intertwining” three distinct theo-
ries in a memorandum of law and thereby seek to capture a// declines in Household’s stock price
over a five-year clags period. Such reasoning would defeat Dura’s requirement that Plaintiffs (i)
explain how the loss resulted from disclosure of the alleged fraud, and (ii) distinguish losses caused
by “changed economic circumstances, changed nvestor expectations, new industry-specific events
or firm-specific facts, conditions, or other evenls,” Dura, 125 §. Ct. at 1632, which are not action-
able. Indeed, by asserting that afl losscs were presumptively caused by the alleged “manifold
scheme,” Plaintiffs have put forth a new theory which is indistinguishable from (he “price inflation™

theory explicitly r¢jected by the Supreme Court.

Nothing betier demonstrates Plaintiffs’ refusal to accept the fact that their counsel’s
loss in Dura changed the landscape than their statement that: “Notwithstanding that complete in-
formation about the scope and impact of the re-aging practices was not fully disclosed until after the
end of the Class Period, the market had «/ready absorbed most of the bad news and taken the infla-
tion out of the stock pricc by the time of the multi-state attorneys general setllement on October 11,
20027 (PM at 1(5.)2 Are Plaintiffs seriously arguing that this is supposed to provide “the defen-
dants with notice of what the relevant economic loss might be™? Dura, 125 8. Ct. at 1634. It does
not come closc to satisfying Dura. Couple that argument with Plaintiffs” further assertion that
“whether the market knows the truth is a fact issue for surmmary judgment or trial” (PM at 20) and

what you have is a restatement of pre-Dura law,

Rather than cxplaining how the losses claimed in the Complaint can be distinguished

from this general markel decline (as Dura requires), Plaintiffs argue that this Court necd not, indeed

All emphasis is supplied cxcept where otherwise indicated.
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may not, consider this clearly relevant and undisputed fact on this motion at all. (PM al 5 n.ﬁ.)3
Thete is simply no basis for any such argument under Dura or under pre-Dura ¢stablished law in
this district. See DM at 13 n.14; Grimes v. Navigant Consulting, Inc., 185 F. Supp. 2d 906, 914
(N.D. 111, 2002) (taking judicial notice of the company’s stock prices and granting defendant’s mo-
tion to dismiss because, where the stock “did not fall but rose™ following the corrective disclosure,

the alleged misrepresentations or omissions were immaterial as a matter of law).

Plaintiffs also object that this Court may not consider the first post-Dura decision by
a federal court of appeals interpreting and applying Dura. See D.E. & J. Limited Partnership v.
Conaway, 133 Fed. Appx. 994 (6th Cir. 2005) (“Conaway”). Conaway is directly on point and ap-
plication of its holding — like that of Dura — is fatal to Plaintiffs’ Complaint. (DM at 9, 13-14.)
Plaintiffs’ protessed basis for objecting to Conaway is that it is unofficially published and, accord-
ing to Plaintilfs, insufficiently novel to warrant consideration by this Court. (PM at 16-17.) Plain-
liffs’ objection is unfounded because Seventh Circuit Rule 53{c) readily permits citation lo the
Conaway decision. Morcover, as Plaintiffi themselves repeatedly cite to unpublished district courl
decisions interpreting the Supreme Court’s new pronouncement in Dura (see, e.g., PMat3,7,8,13,
14 n.11, 18), their desperalc attempt to avoid Conaway on any basis rather than confront it on the

merits is unmistakable.

Plaintiffs also rcly on questionable authorities to “spin” Dura into something it is
not, Plaintiffs urge this Court o interpret Dura through a lens of: (i) questions posed by certain
Justices at oral argument (PM at 3-4 n.4), (i) amicus briefing by nion-parties submitted in connec-
tion with the Supreme Court proceeding (PM at 3-4, 7, 13), and (iii) pre-Dura Ninth Circuit deci-

sions setting forth the now-discredited standard ol “price inflation™ pleading that Dura explicitly

Plaintiffs also assert without explanation that they will provide “cxpert testimony™ regarding the greater
decline of the S&P 500 as compared to Houschold stock which will somehow show that Tlousehold’s
theory of loss causation is “flawed.” (PM at 5 n.6.) Plaintiffs’ prognostications regarding unidentificd
“cxpetts” purporting to controvert indisputable facts should not be considered on this motion.
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overruled. (PM at 4,13, 15.) These “quthorities” do not change the central holdings of Dura and
its progeny, Coraway.

There is no dispute in this case that the value of Plaintiffs’ investment in Household
securities declined during the class period. As noted in Defendants’ opening brief, however, after
Dura, allegations relating to such generalized declines are not a sufficient basis to allege securities
fraud. (DM at2,7-9.) AsinDuwra, Plaintiffs’ failure to plead “what the causal connection might be
between [the alleged] loss and the [Defendant’s alleged] mistepresentation” TCquIres dismissal.
Dura, 125 8. Ct. at 1634.

ARGUMENT
1. PLAINTIFFS' ARGUMENT THAT THEY ARE ASSERTING A “SINGLE
MULTI-COMPONENT FRAUD SCHEME” CANNOT AVOID THE

INSURMOUNTABLE DEFECTS IDENTIFIED IN DEFENDANTS’ OPENING
BRIEF OR EVADE THE APPLICATION OF DURATO T HIS CASE

Plaintiffs’ opposition argues that a separate analysis of each of Plaintiffs’ three theo-

ries of “fraud” under Dura would be improper (PM at 3), and that any loss causation defects of

Plaintiffs’ three theories standing alone disappear when the theories are (reated together as a “mari-
fold scheme.”” (PM at 2-3.) But there is no “manifold scheme” pled in this Complaint. Instead, the
Complaint scparately pleads threc distinct theorics of fraud: Plaintiffs’ Predatory Lending Claim:
AC 9 50-106; Plaintiffs’ Re-age Theory: 1Y 107-1 33: and Plaintiffs’ Reslatement Theory: 1 134-
155.

Dura makes clear that a separate loss causation analysis is required for each theory
of fraud alleged in a securities complaint. As Dura notes: “The District Court dismissed the com-
plaint. In respect to the plaintiffs’ drug-profitability claim, it held that the complaint failed ade-
quately to allege an appropriate state of mind . . ... In respect to the plaintiffs’ spray device claim, it
neld that the complaint failed adequately to allege ‘loss causation.” Dura, 125 8. Ct. at 1630, The
loss caugation discussion that followed addressed only the “spray device claim™ and not any othcr

claims submitted therewith. Id. Dura and countless other cases make clear {hat where, as here, dis-
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tinct theories of fraud are alleged, the Court analyzes each theory to determine whether that particu-

lar fraud has actually caused any loss.”

The purpose of Plaintiffs effort to recast the Complaint’s allegations is obvious —
unless this Court adopts their newly conceived “amalgamation” of theories, Plaintiffs’ Complaint
fails under Dura. As Defendants previously explained (DM at 10-20), on the date when each of the
three alleged “frauds™ was supposedly revealed to the market, the stock price closed higher than it
had the previous day. Indeed, for each of the three theories, it c¢losed at a higher price even weeks
after the alleged “fraud” was supposedly revealed to the market.) See subsequent price incredses
connected to the “revelation” of the “true facts” of each of: (i} Plaintiffs’ rcstatement theory (ACTY

134-155):% (i) Plaintiffs’ re-aging theory (AC 17 107-133);” and (iii) Plaintiffs’ predatory lending

See, e.g., Davidoff' v. Faring, No, 04 Civ. 7617 (NRB), 2005 U.%. Dist. LEXIS 17638 (S.D.N.Y. Aug. 22,
2005) (scparately addressing and ulumately dismissing each alleged theory of fraud, dividing the theories
of fraud into TPO statements and post-IPO statements and dismissing claims under the post-TPO state-
ments for failure to plead loss causation); Dresner v. Ulility.com, fne., 371 F. Supp. 2d 476 (S D.NY.
2005) (scparately addressing and ultimately dismissing each allegud theory of fraud, dividing the theories
of fraud into pre-mergcr misrepreseniations, nerger misrepresentations and post merger mistepresenta-
tions and dismissing claims under the post-merger misrepresentations for failure 1o plead losy causation),
In re Acterna Corp. Securities Litigation, 378 F. Supp. 2d 561, 566 (1. Md. 2005) (indicating the court’s
determination that “[e]ssentially, the violations Plaintiffs” [sic] allege can be boiled down to two main
categories: (1) pertaining (o the testing and valuation of Acterna’s goodwill, and (2) pertaining to viola-
tions of Generally Accepted Accounting Principles (‘GAAP’),” and ultimately dismissing plaintiff’s
complaint on, fnter alia, loss causation grounds).

For a security “efficiently” traded on the New York Stock exchange, such as Household common stock,
the release of new information into the market is incorporated into the stock price by the ¢nd of the trad-
ing day. (See DM at 11-12.) Neverthcless, the sustained increases over the days and weeks following the
“revelation” of the supposed “fraud” underscore Plaintiffs’ insurmountable loss causation problem.

See DM at 15-16. The Complaint’s “restatement” claims note that Household announced the rc-
amortization of certain credit card program expenses on August 14, 2002—the day of the “restatement.”
(AC ¥ 140.) However, Household's stock price increased on that day. On August 13, 2002, the day prior
to the restatement, the stock price closed at 37.80. Following the restatement, Household stock closed at
38,09, up 29 from the day before. Se¢ Affidavit of Thomas J. Kavaler dated June 14, 2005 (“Kavaler
A7), Ex. A at 26 (stock price history submitted with Defendants” opening brief). The day after the re-
slatement, the stock closed up even more, at 39.60, up 1.80 from the pre-announcement closing price.
The stock price increased more over the following weeks, closing at 38.08 on August 26, 2002.

See DM at 14-15. The Complaint’s “re-aging” claims note that Household disclosed its re-age policies to
the public on April 9, 2002, the day of Household’s annual Financial Relations Conference (“FRC™) in

Tootnote continued on next page.
-5-
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theory. (AC 1 50-1 06.)8 This amounis to a complete and total failure to allege “what the causal
connection might be between [the alleged] loss and the [Defendants’ alleged] misrepresentation.”
Dura, 125 §. Ct. at 1634, In this case there can be no “causal conncction” because there was no

loss.

Plaintiffs’ opposition tries to circumvent this issue by reliance on: (i) vague allega-
tions of loss that cannot be connccted to any disclosures about the Company (PM at 9-12, 15-16),
and (ji) the now-rejected pre-Pura “artificial inflation™ pleading standard (PM at 8-9, 15). (See also
AC 7 349) Plaintiffs’ pre-Dura Complaint studiously avoids mentioning specific declines in price
in connection with specific announcements or other corrective events on specific dates. Indeed, the
398 paragraphs of the Complaint make only three refcrences to particular declines on particular
dates — two of which are simply inaccurate, and the third of which is obviously immaterial. The
first refercnce occurs in paragraph 101 where the Complaint incorrectly tefercnces an alleged de-

¢line of 3.50 per share on October 10, 2002 - - a date when Household stock actually closed up 5.30

Footnote continued from previous page.

which the Company detailed the percentage of accouats that had been re-aged and how re-aging broke
down by product. (AC Y123, 127.) Household stmultaneously released to the public an 8-K that con-
tained all the FRC information relevant to re-aging. (AC 9123.) The actual trading inn Household stock
on April 9, 2002, however, 1eveals that there was no decline in price following the FRC or the simultane-
ous release of the 8-K_ In fact, the share price went up. Prior to the FRC, on April 8, 2002, Household
stock closed at 59.06. On April 9, 2002, after the FRC and 8-K, it closed up nearly twenty cents at 59.25.
The next day, April 10, the stock was up another ten cents, closing at 59.35, In fact, the stock remained
higher for weeks afterward, closing at 59.60 on April 26, 2002. See Kavaler Aff., Ex. A at 26.

See DM at 16-20. On October 11, 2002, the date that the Complaint asserts that investors “lesrmed™ that
Household had engaged in so-called illegal predatory lending (AC 9 23), there was similarly no drop in
price. In fact, as is the casc with the other two “theorics,” the stock price increased. On October 10,
2002, prior to the announcement of the scitlement, Household stock closed at 26.30. After the an-
nouncement on October 11, it closed up significantly at 28.20. On Monday, October 14 (the next trading
day), it was still up significantly over the pre-announcement price, closing at 28.06. In fact the stock
similarly remained above its pre-settlement price for weeks, closing at 26.45 on October 23, See Kavaler
Aff, Ex, A at 26-27.




Case: 1:02-cv-05893 Document #: 295-2 Filed: 09/16/05 Page 13 of 25 PagelD #:5115

over the previous duy. Kavaler Aff,, Ex. A at 26-27. Plainhffs do not acknowledge this error de-

spitc referring to that paragraph among others in its brief. (FM at 9.)9

The second reference occurs at paragraph 140 of the Complaint which refers to “a

decline of over $4.71 per share rclative to the prior day’s close” on “August 14, 2002,” the date

Houschold announced a restatement of the amortization of certain credit card program expcnses.

(

PM at 11, 15)) Again, Plaintiffs’ suggestion that the stock closed lower as a result of this an-

nouncemnent is incorrect. In fact, on August 14, notwithstanding intra-day trading at lower prices,

the stock closed at 38.09—up .29 over the previous day’s close. Kavaler Aff,, Ex. A. at 26. Indeed,

it remained up for some time and, as noted herein, on August 26, nearly two weeks after the an-

nouncement, the stock still closed 1.28 above the pre-announcement price at 38.08. Kavaler Aff,

Ex. A. at 26. Aparl from these two incorrect and inaccurate refercnces, the single remaining refer-

ence asscrts nothing more than that there was a 2.75 decline in the closing price following a nega-

tive article about the Company in Forbes—a common event in the investment world and hardly the

stuff of “sccurities fraud.” (ACY 57; FMat 1)

The remainder of Plaintifts’ loss allegations consist entirely of vaguc references Lo

price declines over months and/or years, unconnecied to any disclosure either by or about the Com-

pany. Indeed, as Plaintiffs® brief illustrales, far from making the required “short and plain state-

ment” explaining Plaintiffs’ theory of loss causation required by both Rule 8(a) and Dura, the

Complaint relies upon vague and/or incomprehensible language, including, inter alia:

(a) An unspecified “entrance of the partial truth into the market” that allegedly
caused an unspecified loss (PM at 11);

9

The Court need not accept this pled fact as “true” because it is flatly inconsistent with publicly available
information, See Seny Electronics, Inc. v. Soundview Technologies, Inc., 157 F. Supp. 2d 180, 183 (D.
Conn. 2001) {*[a] motion to dismiss pursuant to Rule 12(b) of the Federal Rules of Civil Procedure, ad-
mits all well pleaded facts, but docs not admit facts which the court will judicially nolice as not being
true™) {quoting Interstate Natural Gas Co. v, Southern California Gas Co., 209 F.2d 380, 384 (Yth
Cir.1953)). See alse 5C Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure
§ 1368 (explaining, in & Rule 12(c) context, that “[tThe motion for judgment on the pleadings admits all
facts well pleaded, but docs not admit . . . facls which the court will take judicial notice are not true™).
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(b)  An unspecified “cumulative effect of the revelation of defendants’ wrongful
course ol conduet” that allegedly caused an unspecified loss (AC Y 29);

(c) An unspecified “magnitude and pervasiveness of defendants’ fraud [that]
leaked to investors” that allegedly caused an unspecified loss (AC 1 22); and

(d) A vague claim that “[i]t was not until mid-2002 that investors hegan fo learn
about the actual . . . condition of the Company,” which allegedly caused an

unspecified loss. (ACY5)"

None of these pre-Dura allegations ot Plaintiffs’ current post-Dura cttort to re-cast them is accom-

panied by any particularized date or decline in stock price. And, as shown above, they could not be

because the actual facts do not aid Plaintiffs.  As explained in Conaway: “[I]f these allegations

would suffice here, the mere inclusion of boilerplate language would suffice everywhere and would

defeat the requirement that a Plaintifl explain how the loss occurred.” 133 Fed. Appx. at 1000.

Il PLAINTIFFS’ FAILURE TO ALLEGE ANY CORRECTIVE
DISCLOSURES FOLLOWED BY A STOCK FRICE DROP
SIMILARLY REQUIRES DISMISSAL OF THE COMPLAINT

Prior to Dura, cascs in this district had held, consistent with the now-rejected Ninth

Circuit view, that a plaintiff could recover under Rule 10b-5 merely by asserting, as Plaintiffs do

here, that the purchase price was “artificially inflated” due to a defendant’s alleged misrepresenta-

tions. See, e.g., Miller v. Apropos Technology, Inc., No. (01 C 8406, 2003 U.5. Dist. LEXIS 5074,

at *26-27 (N.D. I1l. Mar. 31, 2003);” Danis v. USN Communications, Inc., 73 F. Supp. 2d 923, 943

1 plaintiffs’ opposition purpotts to revise this pleading in their brief to now state: “On August 14, 2002
investors began to leam of the true facts . . . concealed by the multi-component fraud scheme.” (PM at 10
{citing AC Y 5).} Putting aside this post-hoc effort to amend the pleadings to reflect new positions
adopted in response to this motion, this apparent concession would dictate, pursuant to Dura, that any de-
clines in price prior to August 14, 2002 could not be the result of any fraud by Defendants. Moreover, if
the Angust 14, 2002 date and an alleged “manifold scheme” actually reflect Plaintiffs’ position all along,
and they are not attempting to offer only an undefined target by improperly requiring defendants to guess
as Lo plaintiffs’ allegations, Dwra, 125 §. Ct. at 1634, then it raises the question of what the purpose was
of all vague references to pre-August 14 price declines in Plaintifts’ brief (PM at 2, 11) and the Complaint
{AC 1 6, 22, 29, 53, 84, 85) if they cannot be the result of any fraud alleged therein.

An appendix of unpublished decisions, other than those previously provided to the Court as appendices to
the prior bricfing by the parties, is submitted herewith.
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(N.D. 111. 1999) (holding that “[pJiaintiffs’ allegations of an inflated purchase price suffice to meet
their burden of pleading loss causation™); Fujisawa Pharmaceutical Co. v. Kapoor, 814 F. Supp.
720, 727 (N.D. I1l, 1993). Aflter Dura, such cases are no longer good law. See, e.g., Conaway, 133
Fed. Appx. at 1000 (“[rlather, the hearl of |plaintiff's] causation theory looks remarkably like
Broudo’s allegations in his complaint: ‘Plaintiffs and the Class have suffered damages in that, in
reliance on the integrity of the market, they paid artificially inflated prices for Kmart publicly

traded securities™ (¢emphasis in original}).

In attempting to portray the walcrshed Dura opinion as a non-event, Plaintiffs argue
that Dura effected no change at all in Seventh Circuit law. This is supposedly becausc two of the
three pre-Dura cases in this District cited above can be “distinguished” as “IPO” cases, for which a
different loss causation rule supposedly is followed in this Circuit. (PM at 7 & n.9.} No such dis-
tinction appears in any of the three cases, lct alone the two that Plaintiffs purport to “distingwish.”
In any cvent, Plaintiffs are simply wrong. Dura makes clear that its rules apply to all securities
fraud cases irrespective of their [acts or theorics. Dura, 125 8. Ct. at 1631-33 (citing, infer alia, the
Restatement ($Second) of Torts and the Privale Securities Litigation Reform Act of 1995, 109 Stat.
737). 1t is therefore simply inaccurate to argue that Dura did not effect a change to the law in this
Circuit, or that courts within this Circuit did not previously permit the “artificial inflation™ typc
pleading contained both in this Complaint and in the complaint drafted by the same counsel in

Dura.

After Durq, all securities fraud plaintiffs must state a theory of loss causation that
does not simply claim all price declines were “caused” by the allcged fraud. Dura precludes recov-
ery for market price declincs that take place before any prior misrepresentations are corrected, be-
causs the market has (by definition) nol yct incorporaled the value of the deception into the stock

price. 125 8. Ct. at 1631.1% Dury also precludes recovery for market price declines that take place

2 1 this sense, given Plaintitts’ latest designation of August 14, 2002 as the date that “investors began to
jearn the true facts about Ilousehold’s . . . multi-component fraud scheme™ (PM at 10), Dura precludes
amy recovery by class members who sold their holdings prior to August 14, 2002. Il at 1631,

0.
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after prior misrepresentations are corrected, unless the plaintiff can explain how the corrected mis-
stalements caused the loss. Id. at 1632 (“[w]hen the purchaser subsequently resells such shares,
even at a lower price, thal lower price may reflect, not the earlier misrepresentation, but changed
gconomic circumstances, changed investor cxpectations, new industry-specific ¢vents or firm-
specific facts, conditions, or other events, which taken separately or together account for some or all

of that lower price™).

To distinguish between (i) losses caused by traud and (ii) unrccoverable losses aris-
ing from “changed economic circumstances, changed investor cxpectations, new industry-specific
cvents or firm-specific facts,” a plaintiff must be able to connect a particular decline in price to the
“truth” entering the market place, and the market’s reaction to that new “truth”—“apples to apples”
Dura, 125 S. Ct. at 1634 (dismissing complaint for failure to specify “what the causal connection
might be between [the alleged] loss and the [Defendant’s alleged] misrepresentation™). Although
Dura itself does not use the term “corrective disclosure,” it is the “corrective” effect of the “truth”
entering the marketplace and the market’s reaction to that new information that, under Dura, deter-

muines whether a plaintiff has stated a claim or not.

Plaintiffs’ contention that Dura does not substanlively require any “corrective dis-
closure” to satisfy loss causation (PM at 3-4, 12-17) is a mischaracterization of that decision. In-

deed, the corrective disclosure and the market’s reaction thereto is what Dura is all a‘t:mut.1

‘The Sixth Circuit’'s Conaway decision specifically negates Plaintiffs” argument and
provides persuasive reasoning for this Clourt. Applying Dura's principles to a similar complaint

asscrting damages from allegedly “artificially inflated prices,” the Sixth Circuit dismissed a sccuti-

1 plaintiffs improperly citc 10 the questions posed by certain Justices duriny oral argument as reflecting the
Law announced by the Supreme Court in the Dura opinion. (PM at3 & n. 4.) This is just silly. Judges’
and Justices’ questions during oral argument are at least as likely to be testing counsel’s position as they
are to be stating the questioner’s point of view. Likewise, on a nine Justice Court, a single Justice’s ques-
tions might, at best, be suggested to reflect only that Justice’s views—assuming they do so at all. Plain-
tiffs’ reliance on non-party amicus briefing fates no better. (FM at 3-4, 7, 13.) Any sugpestion that a
non-party’s brief speaks for the Court to which it was submitted is ridiculous.

-10-
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lies plaintiff's complaint for failure properly to identify any corrective disclosure and failure to dis-

{inguish between ordinary market losses and losses caused by the alleged “fraud.” Conaway, 133

Fed. Appx. al 999-1000.% To this end the Sixth Circuit observed:

[The complaint] did not plead that the alleged fraud became known to the market
on any particular day, did not estimate the damages that the alleged fraud caused,
and did not connect the alleged fraud with the ultimate disclosurc and loss.
Rather, the heart of [plaintifl"s] causation thcory looks remarkably like Broudo's
allcgations in his complaint: “Plaintiffs and the Class have suffered damages in
that, in reliance on the integrity of the market, they paid artificially inflated prices
for Kmart publicly traded securitics.”

Id. (cmphasis in original).

Applying Dura’s principles in practice, the Conaway court cxplained that the Su-

preme Court found the Dura plaintiffs’ complaint “legally insufficient” for three distingt reasons,

hecause 1il:

(1)  failed “to claim that Dura’s share pricc fell significantly after the
truth became known,”

(2)  failed to specify “the relevant economic loss,” and

(3) [ailed to describe the “causal connection . . . between [the] loss
and the misrepresentation.”

133 Fed. Appx. at 999 (quoting Dura, 125 8. Ct. at 1634) (alteration in original).

14 Recognizing that Congway cannot be avoided on the merits, Plaintifts object to this Court’s ¢consideration
of it on rule grounds. Plaintiffs’ argument — which cites to the wrong rule - — fails. See PM at 16 (citing
Seventh Clircuit Rule 53(b)(2)(iv)). But Scventh Circuit Rule 53(¢) readily permits citation to Conaway
on this motion. See Rauen v. United States Tobacco Manufacturing L.P., 161 F. Supp. 2d 899, 905 n.8
(N.D. I1l. 2001) (relying upon Seventh Circuit Rule 53(e) to support citation to unpublished Sixth Circuit
decisions that have “precedential value in relation to a material issue in a case” (quoting 6th Cir. R.
28(g))), aff'd, 319 F.3d 891 (7th Cir. 2003). As the first circuit court decision applying Dura, Conaway
clearly adds “precedential value” to this case. Indeed, it is worth noting that Rule 53(b)(2)(iv) —- the rule
wrongly cited by Plaintiffs with respect to Conaway — actually prohibis Plaintiffs* citation to Greater
Pennsylvania Carpenters Penxion Fund v. Whitchall Jewelers, Inc., 04 C 1107, 2005 U5, Dist. LEXIS
12971 (N.D. I1L. June 30, 2005), which is cited repeatedly and improperly in Plaintiffs’ brief. (PMat3,7,
8, 13)

11
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Numerous other decisions have similarly required plaintiffs explicitly to allege a
“sorrective disclosure” or other “corrective event” either by or about the company to properly plead
loss causation. See, e.g., Lentell v. Merrill Lynch & Co., 396 F.3d 161, 175 n.4 (2d Cir. 2005) (af-
firming dismissal of fraud claims and noting that plaintitfs” allegations did “not amount to a correc-
tive disclosure . . . because they [did) not revea) to the market the falsity of the prior recommenda-
tions”); In re Acterna Corp. Securities Litigation, 378 F. Supp. 2d 561, 582 (D. Md. 2005); In re
Initial Public Offering Securities Litigation, MDL 1554 (SAS), No. 21 MC 92 (5AS), 04 Civ. 3757
(SAS), 2005 WL 1162445, at *3 (S.D.N.Y. May 16, 2005) (“IPO mr

Although some decisions do not specifically usc the phrase “corrective disclosure,”
all post-Dura decisions maintain the same substantive requirement for pleading loss causation—i.e.,
that the defendants’ stock price fell “significantly” as a result of the truth becoming known. See,
e.g., Porter v. Conseco Inc., No 1:02-cv-01332-DFH-TAB, 2005 U.S. Dist. LEXIS 15466, at *7
(S.D. Ind. July 14, 2005) (finding that “[t]he key allegation missing from the complaint, in the Su-
preme Courl’s view, was an allegation ‘that Dura’s share price fell significantly after the trath be-
came known'™) (citing Dura, at 1634). This includes, inter alia, In re Daou Systems, Inc., relicd
upon heavily by Plaintiffs (PM at 3, 13, 14, 17) for the incorrect proposition that “corrcctive disclo-
sures” or their equivalent are not required by Dura. See In re Daou Systems, Inc., 411 F.3d 1006,
1026-27 (9th Cir, 2005) (accepting for loss causation purposes “a steep drop in Daou's stock price
following the revelation of Daou's truc financial situation,” but 1cjecting pre-disclosure price drops
because “the true nature of Daou's financial condition had not yet been disclosed™). The only opin-
ion referenced by Plaintiffs that even implicitly rejects such a substantive requirement is In re
Worlds of Wonder. And that is because Worlds of Wonder is a repudiated pre-Dura Ninth Circuit

. 16
dceision,

e See also, e.g., In re Initial Public Offering Securities Litigation, MDL 1554 (SAS), No. 21 MC 92 (5AS),
04 Civ. 3757 (SAS), 2005 .S, Dist. LEXIS 12845, at %28 (S.D.N.Y. June 28, 2005) (“IFQ 2. In IPQ
2 the court explicitly held that “plaintiffs® failure to allege a corrective disclosure of the falsity of defen-
dants® opinion preeludes any claym that such falsity caused their loss.”™ Id. at *29.

6 Indeed, Plaintiffs’ opposition relies heavily on In re Worlds of Wonder Securities Litig., 35 F.3d 1407

Footnole continued on next page.
“12-
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Plaintiffs’ argument that “Dura does not require a stock price drop tied to a correc-

tive disclosure™ (PM at 12-17) is just wrong. Of course, a “cormrective”™ disclosurc need not be, as

Plaintiffs suggest (PM at 3 n.4), an explicit statement that “I’m a liar.” Instead, what must be al-

leged are: (i) identifiable facls revealed on a particular date that (ii) exposed a prior falsc statement,
and (iii) the market’s “significant” negative reaction to that new revelation. See, e.g., IPO 1, 2005
WL 1162445 at *3 (*in material misstatement and omission cases [after Dura] . . . a plaint{f must

explicitly allege a disclosure or some other corrective event™).

Plaintiffs’ invocation of cases like WoridCom is likewise of no moment. (M at 14-

15.) Such cases have no relevance to this case. As part of HSBC, Household is today a successful,
thriving business, not a bankrupt shell of a company with an incarcerated former CEO. Putting this
distinction aside, however, there is nothing about the corrective disclosure requirement of Dura and
Conaway that would insulate malefactors like WotldCom from liability. Indeed, Plaintiffs’ brief
explicitly notes that three successive corrective disclosures took place over the course of World-
Com’s meltdown. (PM at 14-15 (noting thrce successive billion dollar restatemenis ending on
March 12, 2004 with a “$74 billion restatement™).) Each of these events led to well-known market
reactions and a “significant” decline in WorldCom's stock price—eventually to zero."” See, eg., In

re Acterna Corp. Securities Litigation, 378 T. Supp. 2d 561, 582-85 (D. Md. 2005) (referring to the

Footnote continued from previous page.

(9th Cir 1994). (PM at 4, 13, 15) Put simply, Worlds of Wonder, as a pre-Dura loss causalion case from
the Ninth Circuit, has been overruled by Dura. The opinion in Worlds of Wonder explicitly relics for its
holding on the now-rejected proposition that “[1]oss causation exists where the misrepresentation touches
upon the reasons for the investment’s decline in value.” 7d. at 1422 (emphasis in original) (citations and
internal quotation marks omitted). This construction of loss causation, however, was explicitly rejected
by the Supreme Court in Dura. 125 8. CL. at 1632 (“[t]o ‘touch upon’ a loss is not to cause a loss, and it
is the latter that the law requires”™) {emphasis original). Wotwithstanding Plaintiffs’ stubborn (and desper-
ate) reliance on it, Forlds of Wonder is no longer good law.

7 Plaintiffs citation (PM at 15) to Goldberg v. Household Bank, 890 F.2d 965 (7th Cir. 1989), is also spe-

cious, because Defendants do not contend that “other parts of [the company’s] business did better than
expected, counterbalancing the loss.” This irrelevant citation only demonstrates Plaintiffy” desperate de-
site to deflect any consideration of the real problems inherent in their Complaint,

-13-
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information that revealed the fraud in WorldCom and other such cascs as “corrective disclosure[s]”
and holding that a “plaintill must allcge . . . that the misstatemenl or omission concealed something
from the market that, when disclosed, negatively affected the value of the sccurity™ (citations and

quolation marks omitted)).

Which is, of course, the key distinction in this case. Although Household’s stock did
decline over the class period along with the rest of the market, there was no “revclation” of a
“fraud” that led to (“caused”) a “significant” decline in Household’s stock price. Dura, 125 5. Ct.
at 1634; Conaway, 133 Fed. Appx. at 999, To the contrary, the “disclosure™ of the “frauds™ alleged
by Plaintiffs® Complaint did not lead to (“cause™) any declines at all. Such claims cannot survive

this new Supreme Court authorily.

III. PLAINTIFFS® CONSUMER-BASED “PREDATORY LENDING™
CLAIM FAILS UNDER DURA AND ESTABLISHED FEDERAL
SECURITIES LAW

While the Complaint is replete with partial and misleading quotations from numer-
ous “sonrces,” the reasoning that supposedly transforms “predatory lending™ into *“securities fraud”

18 retlected in one, and only one, paragraph, which asserts:

As set forth in 49 51-106, defendants’ fraudulent predatory lending scheme per-
sisted throughout the entire Class Period and cventually resulted in a $525 million
charge against Household’s eamings, $484 million of which was for a nationwide
settlement with state attorney generals [sic]. (AC 31%.)

Although the alleged “$525 million charge” is presented in the Complaint as if it
were a correction to prior financial statements, on its face it plainly is not. [t reflecis a settlement of
disputed legal claims, plain and simple. The Complaint does not allege that the results of operations
were inaccurately or falsely reporled as a result of any alleged “predatory lending.” Nor docs it al-

lege that investors were unaware of the existence of various consumer lawsuits against the Com-

pany before they were settled. To the contrary, Plaintiffs’ own Complaint repeatedly admits that the

14-
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state lawsnits were highly publicized. (See, e.g., AC 1 53, 56, 38, 62, 63, 66, 69, 74, 76, 79, 80,
82, §4, 85, 89, 90, 92, 93¢

Plaintiffs” recently conjurcd argument of convenience that the “predatory lending”
claims are not actually based upon Household’s $484 million settlement of “‘consumer claims” docs
not survive scrutiny of the Complaint. Indeed, notwithstanding the fact that Plaintiffs’ brief omits
any mention of the scttlement, it is undeniably the set/ement of those consumer claims that is the
centerpicce of Plaintiffs’ improper cffort to repackage “consumer” claims before this Court as “se-

curitics fraud.” (ACYY 51-106; 319.)

Likewise, Plaintiffs’ suggestion that the alleged “fraudulent statements™ reflect
something other than a denial made in good faith of disputed “consumer claims” does not survive
scrutiny of the Complaint. (See PM at 20 (contending that “dcfendants attributed Houschold’s dra-
matic success to management’s savvy business acumen and . . . minimized the impact of consumer
lawsuits™).) To the contrary, the Complaint’s alleged “misrepresentations™ relating to “predatory
lending” focus direcily upon the disputed consumer lawsuits. For example, the supposedly “frandu-

lent” statements identified in the Complaint include the following:

(i) [Tlhe Company had issued a formal statement regarding charges of preda-
tory lending, stating thai Household “vehemently denies any assertion that it
has willfully violated laws that regulate its business.” (AC 4 301);

(i) *“OQur position is that the accusations [regarding predatory lending] are base-
less . .. The loans arc legal, they are compliant with state and federal laws
and our own policies . .. .” (AC Y 329);

'8 Plaintiffs now contend that the public did not know about “the existence of such lawsnits before they
were settled,” notwithstanding the dozens of admissions in their own Complaint that contradict this new
contention. Compare PM at 20 (asserting that “truth is a fact issue™), with AC ¥4 53, 56, 58, 62, 65, 66,
69, 74, 76, 79, 80, 82, 84, 85, 89, 90, 92, 93 (contradicting any contention by Plaintiffs that investors were
unaware of the existence of the statc attorneys general lawsuits before they were settled). Plantiffs can-
not survive this motion by contradicting their own allegations or attempting to retract their own admis-
sions.

-15-
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(iify “It is our regulators” and the altorney general’s [sic] job to investigate any
complaints brought forth by consumers in their statc, and we don’t find any-
thing unigue or surprising that they arc doing their job. ... (ACY 330); and

(iv) “Now let’s talk about the lawsuits. . . . We think they are wrong . ... [ can-
not go into details, except to say that I am confident that our best practices
and our current model will uttimately prevail.” (AC % 334.)

Plaintiffs now scck to mischaracterize and recast these allegations precisely becausc such state-

ments cannot support a piggyback claim for “securities fraud” upon a subsequent settlement of dis-

puted allegations.

It is well established that a company is not required to admit a disputed liability in
order to avoid violating the securitics laws. See, ¢.g., Anderson v. Abbott Laboratories, 140 F.
Supp. 2d 894, 906-07 (N.D. 1) (“SEC rules do not create a duty to confess contested charges. . . .
Where there exists a good faith disputc as to facls or an alleged legal violation, the [law] only re-
quires disclosure of the dispute” (citations and quotations omitted) (altcration in original)), aff 'd sub
nom. Gallagher v. Abbott Laboratories, 269 F.3d 806 (7th Cir. 2001). Nor is a company required (o

accuse itself of wrongdoing:

[T]the SEC's proxy disclosure rules do not requirc a company's management to
confess guilt to uncharged crimes, or “to accuse itself of antisocial or illegal poli-
cies. . .. |SJuch a requirement “would make a silly, unworkable rule. It would
not promole increased disclosure, but would serve only to support vexatious liti-
gation and abusive discovery.” There is no rcason why a different rule shonld ap-
ply under § 10(b). . .. It would be “silly” and “anworkable” to require [a com-
pany] to stale, for example, “The Company promotes a corporate culture in which
violations of government regulations are bound to occur,” or “The Company ig in
flagrant violation of numerous governmental regulations.”

See Ballan v. Wilfred American Educational Corp., 720 F. Supp. 241, 249 (E.D.N.Y. 1989) (cita-
tions omitted). Indeed, In re Providian Financial Corp. Securities Litigation, cited by Plaintiffs
(PM at 17-19), explicitly recognizes this principle which is fatal to Plaintiffs’ predatory lending al-
legations. See 152 F. Supp. 2d 814, 824 (E.D. Pa. 2001} (“Providian™) (“the defendant docs not
have a Rule 10b-3 duty to disclose mere speculations of investigation or litigation or generally to

disparage Providian’s business practices”).

-16-
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Plaintiffs’ argument that “this is not a consumer case” falls apart when Plaintiffs ex-
plain how investors allegedly “learned” of the alleged “fraud.” It is not from any disclosure of
falsely reported revenue. It is not from any admission by the Company that its financial statements
were incorrect. Nor, as in Providian, is it from any admission, inter alia, that the company had “re-
port[ed] at lcast $20 million in late fees that were not actually earned.” /d. at 823. Instead, it is from

nothing morc or less than the settlement of the disputed consumer claims. The Complaint states:

It was only at the end of the class period, on 10/11/02, when defendants an-
nounced that the Company would pay 3484 million to settle predatory lending
charges, that investors lcarned Household had been conducting its nationwide op-
eralions in direct violation of federal and state lending laws. (AC 123)

This allegation is the “punch line” of Plaintiffs’ theory of “predatory lending”™ as “'se-
curities fraud.” Thus, this supposed “frand” is revealed to be nothing more or Jess than a voluntary
seltlement of disputed consumer complaints — a decision made by the Company because it was in
the Company’s interest to do so. And investors did respond to this decision - — positively. As this

motion observes, upon the Company’s seitlement of these disputed claims, Household’s stock pricc

went up, not down, See supra pp. 5-6 and notc 8.

The Complaint’s failure to specify or explain what other than the consumer lawsuil
settlement actually supports these claims for “securitics fraud” is another part of Plaintiffs’ insur-
mountable Dura problem. Were Plaintiffs to identify an actual “corrective disclosure,” there would
be no neced to “guess” about “what the causal connection might be between that loss and the [al-
leged] misrepresentation.” Dura, 125 S. Ct. al 1634. Likewise, if the October 11, 2002 settlement
that ends the class period truly was the date when “inveslors learned™ of the alleged scheme to de-

fraud (AC 4 23), the stock price would have gonc down, not up.

Dura requires that Plaintiffs distinguish losses “caused” by the alleged fraud from
other losses caused by other factors. Dura, 125 S.Ct. at 1632, To permit Plaintiffs to allege any-
thing less would “transform . . . private securities action[s] into a partial downside insurance policy”

for any and all market price declines. /d. at 1634. The Complaint fails to meet its burden under
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Dura, and Plaintiffs have insisted that they have no obligation to do any more than they have done.

As a result, dismissal is compelled.

CONCLUSION

For the foregoing reasons, as well as the reasons set forth in Defendants” opening
brief on this motion, the allegations of Plaintiffs’ Complaint as to loss causation are legally insuffi-
cient given the Supreme Court’s decision in Dura and the Complaint should be dismissed without

leave to replead.
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