
 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 
LAWRENCE E. JAFFE PENSION PLAN, On 
Behalf of Itself and All Others Similarly 
Situated, 
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al., 
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) 
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) 
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Judge Ronald A. Guzman 
Magistrate Judge Nan R. Nolan 
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HOUSEHOLD DEFENDANTS TO PRODUCE ELECTRONIC EVIDENCE IN NATIVE 

ELECTRONIC FORMAT 
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PLEASE TAKE NOTICE that lead plaintiff renews its Motion to Compel the Household 

Defendants to Produce Electronic Evidence in Native Electronic Format (“Motion”) originally filed 

on June 6, 2005, in its entirety, along with the Declaration of Sylvia Sum in support of the Motion 

(docket numbers 237-240).  Lead plaintiff relies on this Renewed Motion as well as the Declaration 

of Azra Z. Mehdi in Support of the Lead Plaintiffs’ Renewed Motion to Compel the Household 

Defendants to Produce Electronic Evidence in Native Electronic Format (“Mehdi Decl.”), copies of 

which are hereby served upon you. 

Pursuant to the Court’s instructions at the August 24, 2005 status conference, plaintiffs 

provide further information regarding the Renewed Motion as follows: 

1. On June 6, 2005, plaintiffs filed their Motion.  Mehdi Decl., Exhibit 1.  During the 

June 9, 2005 and August 24, 2005 status hearings, defendants represented to the Court that 

agreement had been reached between the parties on the production of documents in native format, 

and that the only dispute concerned the search terms and the number of custodians to be searched.  

Mehdi Decl., ¶4; Ex. 2 at 24-25. Because of defendants’ representations that electronic mail (emails) 

and spreadsheets would indeed be produced, plaintiffs partially withdrew their Motion to reflect 

discussion only of the disputed issues.  Mehdi Decl., Ex. 3.   

2. The record clearly demonstrates that defendants agreed to produce emails.  As 

outlined in plaintiffs’ June 6, 2005 Motion, after six months of outright refusal to produce 

documents in native electronic format, in light of the weight of authority permitting such discovery, 

when defendants agreed to put together a proposal for the production of documents in native 

electronic format, plaintiffs requested that the proposal “cover[] the production of all electronic 

information, including electronic mail.”  Mehdi Decl., Ex. 4.   

3. In response, on January 11, 2005, defendants proposed a protocol for the production 

of electronic discovery for the relevant period.  Mehdi Decl., Ex. 5.  The Relevant Period as defined 
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in Plaintiffs’ First and Second Requests for Production of Documents is January 1, 1997 through the 

present.  Mehdi Decl., Exs. 6-7.  This proposal specifically  provided:   

Subject to the caveats listed below, the Household Defendants (“defendants”) will 
provide the following electronic documents in native format:  
 
 – “Excel” documents (and other spreadsheet-type documents) 
 – Email and attachments (as set forth in paragraph 2(d) below)[.] 
 

Mehdi Decl., Ex. 5 (emphasis added).  With respect to the production of email, defendants 

explained: “Household used both Lotus Notes and Housemail during the relevant time period.”  Id. 

4. Specifically, regarding the production of Housemail, defendants stated: 

Housemail was a proprietary, custom made email system.  It is obsolete and no 
longer in use.  Defendants propose that Housemail be produced in paper form due to 
technological and cost issues, but will continue exploring a native format production 
if plaintiffs are interested.   
 

Id.  The underlying premise of these negotiations was that defendants had agreed to produce 

responsive emails from the Housemail system. 

5. In their initial proposal, defendants stated that because Housemail was a proprietary 

system at Household that was now obsolete, it was cost prohibitive for defendants to produce the 

Housemail emails in electronic format.  Id.  Plaintiffs initially agreed to accept Housemail emails in 

paper format only if defendants also agreed to produce any metadata associated with the Housemail 

emails at plaintiffs’ request.  Mehdi Decl., Ex. 8.  In response, during a January 21, 2005 meet and 

confer, Household counsel Craig Kesch informed plaintiffs that Household does not have the 

metadata for the Housemail emails because the Housemail emails are stored as text files.  Mehdi 

Decl., ¶3.  Mr. Kesch further confirmed that Household would produce the Housemail emails in text 

format.  Id.  Again, the underlying assumption being that all responsive documents in Housemail 

were being produced.  Accordingly, in the spirit of compromise, plaintiffs agreed to the production 

of Housemail emails for the relevant period in paper format.  Mehdi Decl., Ex. 8. 
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6. Until September 29, 2005, no emails had been produced in electronic format and no 

Housemail emails in paper format.  On September 29, 2005, upon receiving a paltry production of 

646 documents (including emails and attachments) for six individuals in advance of Walt Rybak’s 

and Curt Cunningham’s depositions scheduled for October 6 and 7, 2005, plaintiffs were shocked to 

learn that defendants had neither searched, nor produced any Housemail emails except for those that 

had been fortuitously printed out and saved by individuals.  Mehdi Decl., Exs. 9-10. 

7. Defendants now take the position that Housemail emails prior to August 31, 2002 do 

not exist.  Mehdi Decl., Ex. 11.  As outlined in the correspondence to the Court and the parties, the 

sworn deposition testimony of Household’s Fed. R. Civ. P. 30(b)(6) witness, Christine Cunningham, 

contradicts Household’s recent position.  Mehdi Decl., Exs. 11-12.  Accordingly, plaintiffs renew 

their Motion to Compel the Household Defendants to Produce Electronic Documents in Native 

Format.   

DATED:  October 11, 2005 LERACH COUGHLIN STOIA GELLER 
 RUDMAN & ROBBINS LLP 
PATRICK J. COUGHLIN (90785466) 
AZRA Z. MEHDI (90785467) 
MONIQUE C. WINKLER (90786006) 
SYLVIA SUM (90785892) 
LUKE O. BROOKS (90785469) 

/S/ Azra Z. Mehdi 
AZRA Z. MEHDI 

100 Pine Street, Suite 2600 
San Francisco, CA  94111 
Telephone:  415/288-4545 
415/288-4534 (fax) 

LERACH COUGHLIN STOIA GELLER 
 RUDMAN & ROBBINS LLP 
WILLIAM S. LERACH 
655 West Broadway, Suite 1900 
San Diego, CA  92101 
Telephone:  619/231-1058 
619/231-7423 (fax) 
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Lead Counsel for Plaintiffs 

MILLER FAUCHER AND CAFFERTY LLP 
MARVIN A. MILLER 
30 North LaSalle Street, Suite 3200 
Chicago, IL  60602 
Telephone:  312/782-4880 
312/782-4485 (fax) 

Liaison Counsel 

LAW OFFICES OF LAWRENCE G. SOICHER
LAWRENCE G. SOICHER 
305 Madison Avenue, 46th Floor 
New York, NY  10165 
Telephone:  212/883-8000 
212/697-0877 (fax) 

Attorneys for Plaintiff 
T:\CasesSF\Household Intl\mtC00025036.doc 
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DECLARATION OF SERVICE BY UPS OVERNIGHT AND BY EMAIL 

I, the undersigned, declare: 

1. That declarant is and was, at all times herein mentioned, a citizen of the United States 

and employed in the City and County of San Francisco, over the age of 18 years, and not a party to 

or interested party in the within action; that declarant’s business address is 100 Pine Street, 

Suite 2600, San Francisco, California 94111. 

2. That on October 11, 2005, declarant served by UPS Overnight and by email the 

NOTICE OF LEAD PLAINTIFFS’ RENEWED MOTION TO COMPEL THE HOUSEHOLD 

DEFENDANTS TO PRODUCE ELECTRONIC EVIDENCE IN NATIVE ELECTRONIC 

FORMAT to the parties listed on the attached Service List.  The parties’ email addresses are as 

follows:  

TKavaler@cahill.com 
PSloane@cahill.com 
LBest@cahill.com 
NEimer@EimerStahl.com 
ADeutsch@EimerStahl.com 
sparzen@mayerbrownrowe.com 
mmiller@millerfaucher.com 
lfanning@millerfaucher.com 
 

I declare under penalty of perjury that the foregoing is true and correct.  Executed this 11th 

day of October, 2005, at San Francisco, California. 

/S/ Monina O. Gamboa 
        MONINA O. GAMBOA 
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HOUSEHOLD INTERNATIONAL (LEAD)
Service List - 10/11/2005
Page 1 of  2

(02-0377)

Counsel for Defendant(s)

Thomas J. Kavaler
Peter  Sloane
Landis  Best

80 Pine Street
New York, NY  10005-1702

212/701-3000
212/269-5420(Fax)

Cahill Gordon & Reindel LLP

Nathan P. Eimer
Adam B. Deutsch

224 South Michigan Avenue, Suite 1100
Chicago, IL  60604

312/660-7600
312/692-1718(Fax)

Eimer Stahl Klevorn & Solberg LLP

Stanley J. Parzen

71 South Wacker Drive
Chicago, IL  60606

312/782-0600
312/701-7711(Fax)

Mayer, Brown, Rowe & Maw LLP

Counsel for Plaintiff(s)

Lawrence G. Soicher

305 Madison Avenue, 46th Floor
New York, NY  10165

212/883-8000
212/697-0877(Fax)

Law Offices of Lawrence G. Soicher
William S. Lerach

655 West Broadway, Suite 1900
San Diego, CA  92101

619/231-1058
619/231-7423(Fax)

Lerach Coughlin Stoia Geller Rudman & 
Robbins LLP

Patrick J. Coughlin
Azra Z. Mehdi
Monique C. Winkler

100 Pine Street, Suite 2600
San Francisco, CA  94111-5238

415/288-4545
415/288-4534(Fax)

Lerach Coughlin Stoia Geller Rudman & 
Robbins LLP

Marvin A. Miller
Jennifer Winter Sprengel
Lori A. Fanning

30 N. LaSalle Street, Suite 3200
Chicago, IL  60602

312/782-4880
312/782-4485(Fax)

Miller Faucher and Cafferty LLP
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David R. Scott

108 Norwich Avenue
Colchester, CT  06415

860/537-5537
860/537-4432(Fax)

Scott + Scott, LLC
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