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Lead plaintiffs and the Class respectfully move this Court for an order compelling defendant 

Household International, Inc. and Household Finance Corporation (collectively, “Household”) to 

provide narrative responses under oath to designated questions and for sanctions.  At issue is 

Household’s failure to designate a knowledgeable witness on a topic within the Rule 30(b)(6) 

Housemail deposition notice, specifically on the topic of the general policy for retention of 

Housemail files in the case of litigation.  Although Household agreed to designate and produce a 

witness on this topic, its witness (Christine Cunningham) was unable to answer basic questions 

about the policy, such as whether service of a summons triggered a document retention hold or 

whether there was a time frame in which a directive to hold documents should be issued after receipt 

of a summons.  During the meet and confer, Household offered, and plaintiffs agreed to accept, 

narrative responses in a suitable evidentiary form instead of proceeding via deposition.  Household 

has since gone back on this offer.  Accordingly, plaintiffs bring this motion. 

I. PRELIMINARY STATEMENT 

At the October 26, 2005 status conference, the Court ordered a Rule 30(b)(6) deposition on 

the subject of Housemail in order to provide evidence on possible spoliation of Housemail files and 

Household’s ability to produce such files in this litigation.  On October 27, 2005, plaintiffs served 

their Rule 30(b)(6) deposition notice on the Housemail issues.  See Exhibit A to the Declaration of 

D. Cameron Baker in Support of the Class’ Motion to Compel Re Rule 30(b)(6) Deposition on 

Housemail Topic and Compliance with Local Rule 37.2 (“Baker Decl.”).  A topic within the notice 

was the subject of “holds” placed on the Housemail system as the result of litigation.  See id., 

Subject No. 1(k).  In response to the notice, “Household designate[d] Christine Cunningham to 

testify regarding Subject Matter No. 1(k) with regards to the general policy(ies) on the preservation 

of Housemail documents as a result of pending litigation.”  Baker Decl., Ex. B at 12.  By letter to the 
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Court dated November 22, 2005, Household represented to the Court that Ms. Cunningham “is 

prepared to testify as to these subjects on December 2, 2005.”  Baker Decl., Ex. C. 

During the December 2, 2005 deposition, Ms. Cunningham was asked questions regarding 

the general policy, including whether service of a summons under the general policy for retaining 

documents triggers a directive to retain documents and the time frame in which a directive was to be 

issued upon receipt of a summons.   

Q: Under the policy for retaining documents as it pertained to Housemail, was 
there any time frame in which a directive was to be issued upon receipt of a 
summons? 

* * * 

Mr. Sloane: You’re asking a general policy, right? 

Mr. Baker:  Yes. 

Witness:  I don’t know what it means on receipt of a summons. 

* * * 

Q: Do you have any understanding as to whether the service of a summons under 
the general policy for retaining documents triggers a directive to retain documents? 

A: I’m not sure.  No, I don’t have an understanding of that. 

Baker Decl., Ex. D at 77:3-78:8.   

Following the deposition, plaintiffs via letter raised the issue of Ms. Cunningham’s inability 

to provide other responsive information within the Housemail deposition notice.  See Baker Decl., 

Ex. E.  In response, Household proposed that if plaintiffs identified areas where Ms. Cunningham 

did not provide responsive information, Household would provide written answers in suitable 

evidentiary form.  Baker Decl., Ex. F.  Plaintiffs accepted this proposal as to the “summons” issue 

discussed above.  See Baker Decl., Ex. G. 
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However, Household initially took the position that because plaintiffs refused this offer as to 

other topics, it would not provide the summons information in narrative form.1  After further 

communications, Household on January 13, 2006 changed its position and offered to provide the 

following response:  “There was no specific policy at Household that distinguished the service of a 

summons from the service of a complaint or other notification of pending litigation for purposes of 

document retention.”  Baker Decl., Ex. K.   

As plaintiffs explained during the meet and confer, this proposed response is evasive and 

fails to provide the information sought by plaintiffs, namely whether or not service of a summons 

triggered a document retention hold.  See Baker Decl., Ex. L.  By letter dated January 17, 2006, 

plaintiffs proposed a compromise that included Household providing the following response:  

“Service of a summons upon Household triggers the document retention policy and thus, a hold on 

the relevant documents.  Additionally, under Household’s document retention policy, a summons is 

treated no differently than service of a complaint or other form of notification of pending litigation, 

which under that policy likewise trigger a retention hold on the relevant documents.”  Baker Decl., 

Ex. O.  The compromise also included Household providing a simple narrative response on a) if 

there was a time frame in which a directive was to be issued upon receipt of a summons or other 

notification of pending litigation and b) if so, that time frame.  Id.  Plaintiffs requested that 

Household indicate by 5 p.m., January 18, 2006 whether this proposal was acceptable.  Id.   

                                                 

1  Household has agreed to produce Carol Werner as a further witness pursuant to the 30(b)(6) 
Housemail deposition notice.  Household has stated that it will limit Ms. Werner’s testimony to 
those subjects where Ms. Cunningham could not respond and where she testified Ms. Werner knew 
the answer.  Baker Decl., Ex. I at 1.  At the same time, Household also stated that it would not 
designate another witness on the general policy subject at issue in this motion.  Baker Decl., Ex. H 
at 1. 
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On January 18, 2006, Joshua Greenblatt of Cahill, Gordon & Reindel, LLP, counsel for 

Household, contacted counsel for plaintiffs and stated that Household would not provide a response 

to plaintiffs’ proposed compromise by 5 p.m. as requested.  Baker Decl., ¶9.  Mr. Greenblatt 

requested that Household be given until close of business January 20th in order to consult with in-

house counsel prior to providing a response to plaintiffs’ proposal.  Id.  As a professional courtesy, 

plaintiffs agreed to extend the time for Household to respond to 3 p.m. Pacific Standard Time on 

January 19, 2006.  See Baker Decl., Ex. P. 

By letter dated January 19, 2006, Household rejected plaintiffs’ proposed compromise 

language as inaccurate, but provided a proposed response to the time frame questions.  Baker Decl., 

Ex. S.  Again, plaintiffs sought to compromise by proposing new language on January 20th that 

carefully tracked Household’s own language as set forth in the January 19, 2006 letter.  Baker Decl., 

Ex. T.  Plaintiffs further requested that Household provide the responses in a suitable evidentiary 

form as previously agreed.  Id.  Declaring “enough is enough,” Household rejected plaintiffs’ new 

language while studiously ignoring its failure to provide the narrative responses in suitable 

evidentiary format as previously agreed.  Baker Decl., Ex. U.  Plaintiffs made one final effort to 

resolve the matter, which was rejected by Mr. Sloane on January 24, 2006.  Baker Decl., ¶14.  

Accordingly, this motion follows. 

II. LEGAL ARGUMENT 

Pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure, Household has the 

obligation to designate and produce a witness fully prepared to testify as to all the topics specified 

within plaintiffs’ deposition notice.  8A Charles Alan Wright, Arthur R. Miller & Richard L. 

Marcus, Federal Practice & Procedure §2103 (2d ed. 2005) (“It is then the duty of the corporation 

to name one or more persons who consent to testify on its behalf and these persons must testify as to 

matters known or reasonably available to the corporation.”).  Indeed, Household on November 22, 
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2005, represented to the Court that its witness, Ms. Cunningham, was prepared to testify on the 

topics at issue, including the general policy of document holds on the Housemail system in the face 

of litigation.  See Baker Decl., Ex. C at 1.  Despite this representation, Ms. Cunningham was not 

prepared to testify on this subject nor on other subjects.   

The testimony at issue is not only within the scope of the deposition notice, but is also highly 

probative as to the possible spoliation issues.  As Ms. Cunningham testified, Household did not send 

a directive to retain documents, including Housemail files, in this case until September 20, 2002.  

Baker Decl., Ex. D at 76:23-77:2.  September 20, 2002 is well after the date of service of the 

summons and complaint on Household.  Because Household recycled its Housemail backup tapes on 

a three week cycle and employed a six month automatic purge program, the delay in the issuance of 

the directive caused the loss of live Housemail files and of relevant backup tapes.  In these 

circumstances, plaintiffs are entitled to probe why there was a delay and whether it was consistent 

with Household’s general policy.  Thus, whether the service of a summons triggered a document 

retention directive and whether there was a time frame in which the directive was to be issued 

following service of a summons are highly relevant to issues before this Court.   

During the meet and confer, Household contended this subject was a “legal” question as if 

that excused Ms. Cunningham’s lack of knowledge.  However, as is clear from the colloquy 

involving Mr. Sloane, Household’s counsel, the question pertained to Household’s general policy of 

document retention and not legal expertise.  Baker Decl., Ex. D at 77:10-12.  Thus, Household was 

required to prepare Ms. Cunningham to testify on the subject.   

Nor can Household provide a glib, hyper-technical response to this issue as offered during 

the meet and confer.  Throughout the meet and confer, Household proposed a response to the effect 

that there is no “specific” policy pertaining to service of a summons as distinguished from a 

complaint.  See Baker Decl., Ex. K.  As plaintiffs noted throughout the meet and confer, this 

Case: 1:02-cv-05893 Document #: 390  Filed: 01/24/06 Page 6 of 11 PageID #:8137



 

- 6 - 

response does not provide plaintiffs with the information they need, i.e., whether or not service of a 

summons triggered the issuance of a directive.  Baker Decl., Ex. O.  On January 19, 2006, 

Household contended it could not answer this question directly because the general policy related to 

service of a complaint, which contains the allegations necessary to frame what documents are to be 

retained, as opposed to service of a summons, which does not.  Household’s explanation, however, 

ignores that complaints and summons are served simultaneously and indeed, neither is effective 

without the other.  To distinguish between the two is naught but an improper attempt to evade the 

thrust of plaintiffs’ questions, which if given at the deposition, could have been followed up.  

Additionally, plaintiffs addressed this alleged concern by proposing new language that both tracks 

Household’s January 19, 2006 letter and provides plaintiffs with the information that they seek.  

Household has rejected this new language and its prior agreement to provide its response in verified 

form. 

Accordingly, not only was Ms. Cunningham not properly prepared to provide answers to 

questions within the topics identified by the Housemail deposition notice, but Household has refused 

all of plaintiffs’ efforts to reach a mutually acceptable resolution of the issue without motion.  See 

Baker Decl., Ex. D at 77:3-78:8 (Ms. Cunningham had no understanding as to whether service of a 

summons triggered a document retention directive and did not know the answer to the question 

whether there was a time frame for issuance of directive after the service of a summons).  Ordinarily, 

Household’s failure to produce a witness on topics within the notice would require it to designate a 

new witness for a subsequent deposition on the topics at issue.  “If in the course of taking the 

deposition it becomes apparent that the person or persons designated are not able to provide 

testimony on the matters specified in the notice, it is the duty of the corporation immediately to make 

a new designation substituting someone who can give the needed testimony.”  8A Federal Practice 

& Procedure, supra, §2103; MCI Worldcom Network Servs. v. Atlas Excavating, Inc., No. 02 C 
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4394, 2004 U.S. Dist. LEXIS 2736, at *6 (N.D.Ill. Feb. 23, 2004) (“Even though [the Rule 30(b)(6) 

witness] was mostly qualified and the deposition was by no means futile, defendant’s failure to fully 

prepare him to testify violates Rule 30(b)(6).”).   

However, as a means to avoid the expense involved with a deposition, the Court should order 

Household to provide narrative responses in suitable evidentiary form to the following questions: 

a) whether service of a summons or a complaint triggers a directive to retain documents; b) whether 

under the policy for retaining documents as it pertained to Housemail there was any time frame in 

which a directive was to be issued upon receipt of a summons or a complaint; and c) if so, what was 

that time frame.  To ensure Household has the proper incentives to provide full and complete 

responses to these questions, the Court should also permit plaintiffs at their option to depose the 

individual verifying the responses at Household’s expense and without this deposition counting 

against plaintiffs’ limit.   

III. CONCLUSION 

For the reasons stated above, this motion to compel should be granted.  Further, because 

there is no substantial justification for Household’s position, sanctions should be awarded against it.  

MCI Worldcom, 2004 U.S. Dist. LEXIS 2736 (awarding sanctions in the form of attorneys’ fees and 

the costs of the additional deposition based on the party’s failure to fully prepare the Rule 30(b)(6) 

witness). 

DATED:  January 24, 2006 LERACH COUGHLIN STOIA GELLER 
 RUDMAN & ROBBINS LLP 
PATRICK J. COUGHLIN (90785466) 
AZRA Z. MEHDI (90785467) 
D. CAMERON BAKER (154452) 
MONIQUE C. WINKLER (90786006) 
SYLVIA SUM (90785892) 
LUKE O. BROOKS (90785469) 

/s/ D. Cameron Baker 
D. CAMERON BAKER  
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