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United States District Court,
S.D. New York.

AMERICAN STEAMSHIP OWNERS MUTUAL
PROTECTION AND INDEMNITY
ASSOCIATION, INC.,

Plaintiff,

V.

ALCOA STEAMSHIP CO., INC., et al., Defendants.
No. 04 Civ. 4309 LAKJCF.

Feb. 2, 2006.
MEMORANDUM AND ORDER
FRANCIS, Magistrate J.

*1 Various defendants in this action have submitted
letter motions seeking to compel the American
Steamship Owners Mutual Protection and Indemnity
Association, Inc. (the "American Club" or the
"Club™) to produce documents withheld on the basis
of the work preduct doctrine, to supplement certain
answers to interrogatories, and to provide
unequivocal responses to requests for admission. 1
will address each issue in turn.

Work Product

The defendants seek disclosure of two opinion letters
dated June 18, 2004, and July 29, 2004, which were
prepared by counsel for the American Club. [FN1]
(Letter of Seth B. Schafler dated Nov. 9, 2005
("Schafler 11/9/05 Letter") at 1-2; Letter of Seth B.
Schafler dated Sept. 20, 2005 ("Schafler 9/20/05
Letter"), attached as Exh. 3 to Schafler 11/9/05
Letter). The Club provided these letters to its actuary,
Deloitte Consulting ("Deloitte"), in connection with a
report that Deloitte prepared for submission to the
New York Insurance Department. The defendants
argue that the American Club has failed to show that
the letters qualify for protection under the work
product doctrine and, in any event, their disclosure to
Deloitte waived any immunity. (Letter of Seth B.
Schafler dated Dec. 2, 2005 ("Schafler 12/2/05
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Letter") at 1-2; Schafler 9/20/05 Letter).

EN1. The defendants also sought production
of an opinion letter dated October 15, 2004,
authored by an attorney at the law firm of
Thadber Profitt & Wood. In a Memorandum
and Order dated Janunary 26, 2006, I ordered
disclosure of that letter on grounds
independent of those addressed in this
decision.

Since the mid-1990s, the New York Insurance
Department has required the American Club to
provide an opinion each year from a qualified
independent loss reserve specialist as to the adequacy
of the Club's loss and loss adjustment expense
reserves. (Deposition of Thomas R. McGowan,
attached as Exh. 5 to Schafler 9/20/05 Letter, at 429-
30; Letter of Eugene Bienskie dated Jan. 3, 1996,
attached as Exh. 6 to Schafler 9/20/05 Letter). In its
April 6, 2005 Statement of Actuarial Opinion,
Deloitte noted a reduction in the Club's reserve of
$3,000,000 for the policy years prior to 1989 based
on termination of the "discretionary practice” that is
the centerpiece of this litigation. (Schafler 9/20/05
Letter, Exh. § at DT003611). The Club had justified
this adjustment on the basis of the opimon letters now
at issue.

The defendants' belated suggestion _[EN2] that the
letters are not work product is without merit. In
United States v. Adiman, 134 F _3d 1194, 1195 (2d
Cir,1998), the Second Circunit held that the work
product doctrine shields from discovery a document
"created because of anticipated litigation" and does
not lose that protection "merely because it is intended
to assist in the making of a business decision
influenced by the likely outcome of the anticipated
litigation." It rejected the more rigid test requiring
that a document have been created "primarily to
agsist in" litigation in order to qualify for protection.
Jd._at 1197-98. To illustrate its holding, the court
described three scenarios in which documents would
be covered by the work product doctrine, one of
which mirrors the circumstances in this case:

EN2, This argument was raised for the first
time in Mr. Schafler's reply letter on
December 2, 2005. Previous submissions
had argued only that work product
protection had been waived.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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A business entity prepares financial statermnents to
assist its executives, stockholders, prospective
investors, business partners, and others in
evaluating future courses of action. Financial
statements include reserves for projected litigation.
The company's independent auditor requests a
memorandum prepared by the company's attorneys
estimating the likelihood of success in litigation
and an accompanying analysis of the company's
legal strategies and options to assist it in estimating
what should be reserved for litigation losses.

*2 Id. at 1200. Just as in this hypothetical situation,

the opinion letters here are work product.

Nevertheless, the defendants contend that any
protection has been waived because the opinion
letters were disclosed to the outside actuary with the
potential that they would also be turned over to the
New York Insurance Department. The defendants
rely in part on Medinol, Ltd. v. Boston Scientific
Corp., 214 FRD. 113, 115-17 (S.D.N.Y.2002),
where the court held that because an independent
auditor serves a "public watchdog” function adverse
to its business client, disclosure of work product to
that auditor waives any immunity. 1 respectfully
decline to follow Medinol, however, because it
appears to be directly in conflict with Adiman. In the
example from Adiman cited above, the opinion was
provided to an independent auditor, and yet the
Second Circuit did not suggest that any waiver might
have occurred.

There still might be a waiver here if the opinions
were disclosed to the New York surance
Department and that agency stood in an adversarial
relationship with the Club. But there has been no
showing that the opinions were ever actoally
submitted to the Insurance Department. Rather, all
that has been represented is that that agency had the
authority to request disclosure of the information that
Deloitte relied on in formulating its report.
(Deposition of Marc S. Pearl, attached as Exh. 2 to
Schafler 9/20/05 Letter, at 148-49). But a potential
waliver 15 not a an actual waiver: no waiver is effected
until a disclosure is made.

The defendants also ask that I review in camera all
remaining documents identified on the Club's
privilege log to determine whether they are subject to
production pursuant to my Orders dated September
13 and September 15, 2005. (Schafler 11/9/05 Letter
at 1-2). I decline the invitation. /n camera inspection
is the exception rather than the rule, see Collens v,
City of New York, No. 03 Civ. 4477, 2004 WL
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1395228, at *2 (8.D N.Y. June 22, 2004), and is not
appropriate until the parties have identified a specific
dispute. The American Club has indicated that it
would review the documents on its privilege log and
advise the defendants which additional documents it
would produce in light of my rulings. (Letter of
Lawrence I. Bowles dated Nov. 30, 2005 ("Bowles
11/30/05 Letter") at 5). When this process is
completed, counsel may present any residual
disputes.

Interrogatories

Next, the defendants contend that the American Club
has responded inadequately to a number of inquiries
posed in the First Set of Interrogatories by
Defendants Keystone et al. The first group of
questions in dispute consists of Interrogatories Nos.
9, 11, 12, 13, and 17. Collectively, these
interrogatories seek a variety of types of financial
information from the Club for all insurance years
prior to 1989, including reserves (and the identity of
each claim included within the reserves), the balance
of each year's surplus, the amount of investment
income earmed, the amount of all transfers of
balances, and the cwrrent reserve, swrplus, or
deficiency for each insurance year. (Schafler 11/9/05
Letter, Exh. 5).

*3 The Club objects in part on the ground that the
interrogatories are premature because a determination
of certain issues on summary judgment may render
moot the need for the requested information. (Bowles
11/30/05 Letter at 5-6). This argument has no merit.
This case has not been bifurcated, and discovery is
proceeding with respect to all issues.

More convincing is the Club's objection on grounds
of burden. The Club has made available to the
defendants the financial records that would contain
the requested information. (Bowles 11/20/05 Letter at
7). The defendants are themselves capable of
reviewing the documents and cannot shift the burden
to the Club by couching their demands as
interrogatories rather than as a document request. See
Compagnie  Francaise  D'Assurance  Pour g
Commerce Exterieur v. Phillips Petroleum Co.. 103
F.RD. 16, 44 {5.D.N.Y.1984); see also Local Civil
Rule 33.3 (disfavoring interrogatories unless they are
a more efficient means of obtaining information than
other discovery devices). Given the breadth of the
defendants’ inquiries, including the number of
insurance years involved, requiring responses to these
interrogatories would be unduly burdensome.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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The defendants next request clarification of the
American Club's response to Interrogatory No. 14 in
which the Club stated that the factors considered in
calculating premiums in insurance years prior to 1989
included "loading factors." The Club has now
represented that loading factors relate to inflationary
increases in costs and have no relation to the
occupational disease claims that are the subject of
this litigation. (Bowles 11/30/05 Letter at 10-11). The
defendants have not disputed this nor argued that any
further explanation would provide relevant
information. Therefore, no additional clarification is
required.

The defendants also demand further response to
Interrogatory No. 2, which seeks information about
reinsurance. The data requested is of marginal
relevance, and the Club has provided the defendants
with all available reinsurance contracts and
schedules. (Bowles 11/30/05 Letter at 11). Again, it
would be unduly burdensome to require additional
interrogatory responses with respect to information
that the defendants can glean from documents they
have access to.

Interrogatories 4, 5, and 8 request the identification
of documents in various categories. The Club has
amended its answers to represent that it possesses no
communications responsive to these requests.
(Bowles 11/30/05 Letter at 11-12). That response is
sufficient.

Requests for Admission

Finally, the defendants seek to compel the American
Club to provide revised answers to Defendants' First
Requests for Admission. (Letter of Seth B. Schafler
dated Dec. 7, 2005 ("Schafler 12/7/05 Letter"); Letter
of Andrew Dash dated Dec. 9, 2005). The defendants
argue that many of the Club's responses were
qualified or equivocal. Much of the fault, however,
lies in the nature of the requests themselves. Far from
being straightforward demands that specific facts be
acknowledged, they often contain embedded
assumptions of fact or law. Thus, many of the
defendants' requests present a situation "when the
answer cannot be a succinct yes or no, and a
qualification of the response is indeed necessary.
Under these circumstances, the answering party is
obligated to specify so much of its answer as true and
qualify or deny the remainder of the request." Henry
v. Champlain Enieprises, fnc., 212 FR.D. 73, 77
N.D.NY.2003). For the most part, the Club
complied with this obligation. The exception is where
the defendants requested an admission with respect to
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action taken by the Club and the Club limited its
response te actions taken by prior Boards of
Directors. (Schafler 12/7/05 Letter, Exh. B, Request
No. 4). Since the Club acts through its employees and
agents as well as its Directors, such a qualification is
inappropriate. The American Club shall therefore
submit revised responses with respect to any request
for admission for which the initial response was so
limited. Otherwise, the Club's responses are adequate.

Conclusion

*4 For the reasons discussed, the American Club
shall submit revised responses to the defendants'
requests for admission to the extent set forth above;
in all other respects, the defendants' motion to compel
is denied.

SO ORDERED.

Slip Copy, 2006 WI. 278131 (SDN.Y)

Motions, Pleadings and Filings {Back to top)
» 2005 WL 3281073 (Trial Motion, Memorandum
and Affidavit) Defendants’ Responses to Plaintiff's

Objections to Magistrate Judge Francis's Orders of
September 13 and 15, 2005 (Oct. 17, 2005)

= 2005 WL 3281068 (Trial Motion, Memorandum
and Affidavit) Plaintiff's Objections to Magistrate
Judge's Orders Dated September 13 and 15, 2005
Directing Production of Attorney Opinion Letter
{Sep. 28, 2003)

= 2005 WL 2873104 (Trial Motion, Memorandum
and Affidavit) Responses and Objections of
Defendant Bessemer Securities Corporation as
Successor to Grosvenor-Dale Co., Inc. to Plaintiff's
Second Set of Interrogatories to Defendants (Sep. 16,
2005)

» 1:04cv04309 (Docket) (Jun. 07, 2004)

END OF DOCUMENT
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United States District Court, S.ID. New York.
Robert GRAMM, Susan Skakel Rand and Mark
Skakel, on behalf of themselves and
all other former shareholders of Great Lakes Carbon
Corporation similarly
situated, Plaintiffs,

V.

HORSEHEAD INDUSTRIES, INC. and Mellon
Bank, N.A., Defendants.

No. 87 CIV. 5122 (MJL).

Jan. 25, 1990.
Robert L. Sills, Reboul, MacMuray, Hewitt,
Maynard & Kristol, New York City, for plaintiffs.

Helene M, Fregman, Shea & Gould, New York City,
for defendants.

MEMORANDUM AND ORDER

MICHAEL L.
Magistrate:

DOLINGER, United States

*1 Defendant Horsehead Industries has moved for an

order requiring plaintiffs’ counsel to return three
documents that are assertedly protected by the
attorney-client privilege or work-product rule and
that were supposedly inadvertently disclosed by a
non-party witness when he produced them at his
deposition in September 1987. The motion is
granted in part and denied in part.

The first of the three documents is a memorandum
that was prepared by Jane Kober, Esq., an attorney
for Horsehead. The other two documents consist of
sets of notes prepared by a Michael Stanton, when he
was employed either by Horsehead or by an affiliated
company. The two sets of notes are dated May 6 and
July 21, 1987 respectively and were prepared at the
request of Ms. Kober to assist her in connection with
the current litigation.

All of these documents were contained in a file of
papers that were in the possession of Mr. Stanton at
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the time of his deposition in September 1988.
Although Mr. Stanton had left the employ of
Horsehead or its affiliated company at some earlier
time, he had retained these documents, and the record
reflects no information suggesting that Horsehead
had made any attempt to retrieve them or that its
counsel sought to screen Mr. Stanton's documents
prior to or at the deposition.

When deposed, Mr. Stanton produced the folder of
documents, but volunteered that one--the so-called
Kober memorandum--was privileged. When
Horsehead's counsel reviewed the memorandum, she
agreed, and Stanton withheld that item while turning
over the rest of his documents. The folder was
marked as an exhibit at the deposition, and handed
over to plaintiff's counsel. At the conclusion of the
deposition, Horsehead's counsel reviewed what had
been produced and then stated that the folder
contained a second copy of the Kober memorandum
and requested its removal from the exhibit.
Plaintiffs’ counse! declined, but ultimately agreed not
to copy or review it until the issue was resolved.

Defendant's counsel never mentioned the Stanton
notes at the deposition. Finally, in January 1989,
when she wrote to plaintiffs’ counsel about the
dispute, she advised that Horschead believed that
those notes, which were also part of the Stanton
folder, were work-product and should also be
returned. [FN1

The parties attempted without success to resolve
their dispute. Horsehead finally filed a motion for a
protective order on June 2, 1989.

ANALYSIS

At the outset I note that the events leading to this
dispute, as well as Horsehead's presentation of the
facts in its motion papers, are characterized by
continuing confusion and reflect an extraordinary
degree of sloppiness on the part of defendants'
counsel. Indeed, upon in camera 1eview of each
side's copies of the documents assertedly at issue, the
Court discovered that two of the disputed documents
in plaintiffs' possession--the Kober memorandum and
the July 21 Stanton notes—are in whole or in part
different from the versions that Horschead had
presented to the Court, although they bear some
similarities. Since Horschead's motion seeks the

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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return of documents held by plaintiffs, necessarily the
following discussion addresses the documents that
plaintiffs have proffered. [FN2

*2 T address the Stanton notes first, and then turn to
the Kober memorandum.

A. The Stanton Notes

Defendants claim that the Stanton notes are work-
preduct and alse protected by the attorney-client
privilege, [FN2] They further argue that production
of these documents by Stanton at his deposition was
inadvertent and should therefore not be viewed as a
waiver of protection.

We start by noting that it is the burden of Horsehead
to establish the facts that would demonstrate the
existence of a privilege or the applicability of the
work-product rle. See, eg, vor Bulow v. von
Bulow, 811 F.2d 136, 144 (2d Cir.}, cert. denied, 481
LS. 1015 (1987) (quoting In re Grand Jury
Subpoena Dated Jan. 4, 1984, 750 F.2d 223, 224 (24
Cir.1984)). Accord, e.g.. United States v. Stern, 511
F.2d 1364, 1367 (2d Cir.), cert. denied, 423 1.8, 829
(1975); In re Horowitz, 482 F.2d 72, 82 (2d Cir.},
cert. denied, 414 U.S. 867 (1973).  This burden
requires an evidentiary showing by competent
evidence, see, e.g., von Bulow v. von Bulow. supra,
811 F.2d at 144. and cannot be " 'discharged by mere
conclusory or ipse dixit assertions.' " In re Grand
Jury Subpoena Dated Jun. 4, 1984, supra, 750 F.2d
at 225 (quoting In re Bonanno, 344 F.2d 830, 833 (2d
Cir.1963}). Aecord, vor Bulow v. von Bulow, supra,
811 F.2d at 146. If such a privilege is established, it
then becomes the burden of plaintiffs to demonstrate
the facts establishing a waiver. See, eg., In re
Herowitz, supra, 482 ¥ 2d at 80,

Insofar as the Stanton notes are concerned, we may
assume for present purposes that Horsehead has
established that they constitute work-product.
Although the affidavit of Ms. Kober in support of
that claim is skeletal, to say the least, she does
represent without contradiction by plaintiffs that Mr.
Stanton "prepared the notes ... at my request and for
my use in connection with settlement discussions and
anticipated litigation." (See Affidavit of Jane Kober,
Esq., sworn to Oct. 11, 1988.) She further states that
the notes "were intended by me and by Horsehead
Industries, Inc. to be privileged,” a statement
apparently intended to suggest that the documents
were maintained with the requisite degree of
confidentiality, Liberally construed, these
statements suffice to justify the conclusion that the
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notes meet the basic requirements of Fed.R.Civ.P.
26(b)(3), which provides presumptive protection for
documents "prepared in anticipation of litigation or
for trial..." _[FN4] Although the most stringent
protection of the rule governs the attorney's own
mental impressions, see, e.g., Horn & Hurdart Co. v.
Pillsbury Co., 888 F.2d 8, 12 (2d Cir.1989), the rule
plainly offers some protection as well to documents
authored by others, whether or not, as in this case, at
the request of the attorney.

Nonetheless, wholly apart from the assertedly
inadvertent production by Mr. Stanton, defendants
have obviously waived any protection for the Stanton
notes. Waiver of work-product immunity is found
whenever a party has disclosed the work-product in
such a manner that it is likely to be revealed to his
adversary. See generally Shields v. Sturm Ruger &
Co., 864 I'.2d 379, 381-82 (Sth Cir.1989); In re
Grand Jury Subpoenas Dated Dec. 18, 1981 and Jun.
4, 1982, 561 F.Supp. 1247, 1237 {ED.N.Y.1982);
GAF Corp. v. Eastman Kodak Co., 85 F.R.D. 46, 52
(S.DN.Y.1979); Stix Products v. United Merchants
& Mfrs., 47 F.R.D. 334, 338 (S.D.N.Y.1969). In this
case, Horsehead itself provided to plaintiffs a copy of
the March 6, 1987 notes and the relevant pages of the
July 21, 1987 notes, and furthermore permitted
plaintiffs' counsel to question witnesses at several
depositions concerning the contents of these
documents.  Necessarily, then, Horsehead cannot
belatedly invoke a claim of work-product protection
for these documents and seek to compel their return.

*3 Horsehead alternatively argues that the Stanton
notes are protected by the attorney-client privilege.
The relevant privilege is defined by C.P.L.R. § 4503,
which protects any “"confidential communication
made between the attorney ... and the client in the
course of professional employment.." Again,
however, even if we assume that Ms. Kober's
affidavit sufficiently establishes the basis for a claim
of privilege, [FN5] that protection has obviously been
waived by Horsehead's disclosure of most or all of
the documents in question and their acquiescence in
deposition testimony concerning the substance of
those documents. See, e.g., Jukobleff v. Cerraio,
Sweeney & Cohn, 97 A D 2d 834, 835, 468 N.Y.S.2d
895, 897 (2d Dept,1983), Maiter of Estate of Baker,
129 Misc.2d 573, 576. 528 N.Y.8§.2d 470, 473
{(Surr.Ct, 198R8Y; ¢f People v. O'Connor, 85 A.D.24
92, 96-97, 447 N.Y.8.2d 553, 557 {4th Dept. 1982).

In sum, even if the disclosure by Stanton at his
deposition is ignored, the Stanton notes are
discoverable.  Accordingly, there is no basis for

© 2006 Thomsen/West. No Claim to Orig. U.S. Govt. Works.
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ordering plaintiffs to return them,
B. The Kober Memorandum

There is some confusion in the record concerning the
dating and provenance of the memorandum prepared
by Ms. Kober, but it appears that it was prepared in
March 1987. (See Stanton Deposition at 5-6.) [FNG]
The memorandum refers to a meeting with several
Horsehead employees and discusses each of the
claims asserted by Horschead with respect to the
escrow fund that is at issue in this lawsuit. {See id. at

6.)

Horsehead argues that the memorandum is subject to

both the attorney-client privilege and the work-
product rale.  Fairly construed, the record reflects
that the attorney-client privilege if it ever applied, has
been waived.  As for the work-product rule, despite
the deficiencies in defendants' motion, I conclude that
it does apply to protect the document.

Defendants' initial hurdle is to establish fhat the
attorney-client privilege applies to the Kober
memorandum.  The record is singularly sparse on
this matter despite ample opportunity for Horsehead
to establish the necessary facts. Indeed, defendants
do not appear to have met their burden of showing
that the document ever was privileged.

It is not disputed that Ms. Kober served as counsel to

Horsehead in connection with litigation. Indeed, this
is implicit in her affidavit.  See also Plaintiffs'
Memorandum dated June 22, 1989 at pp. 2, 16;
Stanton Dep. at 5- 6.  An in camera review of the
document also suffices to dernonstrate that it contains
what is unmistakably an analysis of the claims at
issue in this lawsuit and that it was communicated to
the client. Horsehead fails, however, to demonstrate
that the communication was made in confidence, as is
its burden under New York law. See, e g., People v.
Mirchell. 58 N.Y.2d 368, 373, 461 N.Y.8.2d 267,
269-70 (1983); Poreralski v. Colombe, 84 AD.24
887, 888, 444 N.Y.S.2d 765, 766 (3d Dep't 1981).
Since copies of this document ended up in the
possession not only of Mr. Stanton--who was not an
addressee of the cover sheet--but also of Horsehead's
accountants, Ernst & Whinney, the absence of any
evidence on this point can be viewed fatal to
Horsehead's privilege claim. In any event, even if
subsequent distribution of the memorandum were
viewed simply as a matter of waiver, and therefore
subject to proof by plaintiffs as part of their burden,
the result would not differ.
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*4 The attorney-client privilege does not ordinarily
extend to attorney-client communications that are
disclosed to others. See, e.g., People v. Osorio, 75
N.Y.2d 80. 84. 550 N.Y.§.2d 612, 614, 549 N.E.2d
1183, 1185 (1989); People v. (F'Connor, supra, 85
A.D.2d at 96-97, 447 N.Y.S.2d at 357, Reischv. J &
L Holding Corp., 111 Misc,2d 72. 74, 443 N.Y.S.2d
638 (Sup.Ct.1981); Nelson v. Greenspeon, 103
F.R.D. 118, 123-24 (SD.N.Y.1984). There are, of
course, limited exceptions to this principle. For
example, if the communication is made through a
third party, the privilege will be honored if "the client
had a reasonable expectation of confidentiality under
the circumstances." People v. Osorio. supra, 15
N.Y.2d 80, 84, 550 N.Y.5.2d 612, 615, 549 N.E.2d
1183, 1186, Furthermore, there may be
circumstances in which a communication is disclosed
or made to a non-attomney third-party in order to
facilitate the rendition of legal services by the
attomey; in such a case, the privilege will not be
vitiated. See, e.g., People v. Osvrio, supra,_ 75
N.Y.2d 80, 84. 550 N.Y.8.2d 612, 614-615, 549
N.E2d 1183, 1185-1186: In re Grand Jurv
Subpoeng, 599 F.2d 504, 513 (24 Cir.1979); United
States v. Kovel, 296 F.2d 918, 921-22 (2d Cir.1961).
If, however, the communication is disclosed or made
for purposes other than to facilitate the rendition of
legal services by an attorney, the communication is
not privileged. See, e.g., In_re John Doe Corp.. 675
F.2d 482. 488 (2d Cir,1982Y; In re Horowitz_supra,
482 F.2d at 81.

In this case the record reflects that the Kober
memorandum, although addressed to the president of
Horsehead, was also sent by unknown channels and
for unstated purposes to Mr, Stanton and to Emnst &
Whinney.  Since the current record contains no
specific indication why the memorandum was sent to
Stanton, plaintiffs cannot meet their burden to
demonstrate waiver based on this fact. Indeed, since
Stanton was apparently providing information to the
attorney to facilitate her rendering of legal services,
we may at least speculate that he was sent the
memorandum as part of a process by which he was
kept abreast of pertinent developments so that he
could assist Ms. Kober in performing her function as
counsel on this matter.

The disclosure to Ernst & Whinney is a different
matter. The courts recognize a waiver of the
attorney-client  privilege if the  privileged
communication is disclosed to accountants of the
client, unless the transmission was for the purpose of
enabling the accountants to assist the attorney in
rendering legal services. See, e.g., In re Horowitz
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supra, 482 F2d at 81, See also_In re John Doe
Corp., supra, 675 F.2d at 488: In_re Grand Jury
Subpoena, suprg, 599 F.2d at 313, Unired States v
Kovel supra, 296 F.2d at 922, [FN7] In this case
plaintiffs contend that the firm was merely
performing  accounting  services directly for
Horsehead, and could not be viewed as the attomey's
agent for purposes of sustaining the privilege.
Although the record is not crystal-clear, the principal
relevant evidence on this point--the deposition
testimony of Mr. Jerry Lee of Ernst & Whinney--
indicates that the firm was not working on matters
related to the case. See Lee Dep. at 246-47.

*5 In arguing to the contrary, Horsehead relies
principally on a footnote in a letter sent by trial
counsel to the Court in which she states that the
accountants "were providing advice at that time to
Horsehead regarding the escrow issues and possible
settlement of those issues and as such were agents of
Horsehead." (June 27, 1989 Letter from Laurel A.
Bedig, Esq. to the Court.) This statement is not
competent evidence and is inconsistent with the
testimony of Mr. Lee. The argument is also partly
unresponsive to plaintiffs' argument, which is that the
accountants were not acting as an agent of
Horsehead's attorneys.

An alternative argument could be made on behalf of
Horsehead, to the effect that New York state law, as
reflected in the recent decision by the New York
Court of Appeals in People v. Osorio, differs from
Horowitz et al. by requiring the Court to look solely
to the client's reasonable expectations of
confidentiality.  Thus, in Osorio, after noting that
communications by the client to his counsel are
protected even if made through an agent of either the
attormey or the client, the Court went on to observe:

The scope of the privilege is not defined by the third
partics' employment or function, however; it depends
on whether the client had a reasonable expectation of
confidentiality under the circumstances.

People v._Osoerio, supra, 75 N.Y.2d 80, 84. 550
N.Y.S.2d 612, 615, 549 N.E.2d 1183. 1186. Since
Emst & Whinney was acting as Horsehead's
accountants, there was no reason for Horsehead to
suspect that the firm would not respect the
confidentiality of the Kober memorandum. See, e. g,
AICPA, Code of Professional Conduct Rule 301
(1988) (prohibiting disclosure of "confidential client
information” without client consent).

The difficulty with this argument, however, is that

Page 4

Osorio involved the use of a third party as a conduit
for a communication between client and counsel-- in
that case a fellow inmate of defendant served as his
English-language interpreter--and the guoted passage
is fairly read as being limited to communications
made through a third party, not to privileged
communications that are subsequently disclosed to a
third party. Moreover, the Court's citation in Osorio
of United States v. Kovel indicates its agreement with
the reasoning of that decision, which makes the same
distinction as later found in Horowitz and its progeny.
Finally, 1 note that prior relevant caselaw in New
York is also premised on the principle that a
privileged attormey-client communication is vitiated
if subsequently disclosed for any purpoese other than
to facilitate the attormey's performance of legal
services, and the Court in Ocasio offers no indication
that it intended to overrule that body of law.

Horsehead's alternative basis for seeking return of
the Kober memorandum is that it is protected as
attorney work-product. If so, the document would
presumably be protected notwithstanding its
transmittal to Ernst & Whinney, since waiver of
work-product protection will be implied only if the
document is disclosed in circumstances that make it
substantially more likely that the document will be
revealed to the party's adversary. Thus, disclosure to
another person who has an interest in the information
but who is not reasonably viewed as a conduit to a
potential adversary will not be deemed a waiver of
protection of the rule. See, eg, GAF Corp. v
Eastman Kodak _Co., supra, 85 F.R.D. at 52; Stix
Products v. United Merchants & Mfrs., supra, 47
E.R.I. at 338. Disclosure by Horsehead to Stanton
or to its own accountants cannot be said to have
posed a substantial danger at the time that the
document would be disclosed to plaintiffs. [FN8]

*6 It remains to be seen, however, whether
Horsehead has adequately demonstrated that the
document held by plaintiffs is covered by the work-
product rule, and, if so, whether its disclosure to
plaintiffs at the Stanton deposition amounts to a
waiver. 1 conclude, despite the deficiency of the
record, that the document is work product.
Moreover, under all of the circumstances here, I
conclude that defendants’ handling, or mishandling,
of this document in connection with the deposition is
not tantamount to a waiver of the work-product
protection.

The wark-product rule covers documents "prepared
in anticipation of litigation or for trial..."
Accordingly, "[i]f the primary motivating purpose
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behind the creation of the document is not to assist in
pending or impending litigation, then a finding that
the document enjoys work product immunity is not
mandated." {nited States v, Gulf Oil Corp., 760 F.2d
292,296 {T.E.C.A. 1985},

In this case the submitted affidavits do not disclose
why the memorandum was prepared. Some
guidance is found, however, from an in camera
review of the memorandum and its cover sheet. It
appears that counsel for Horsehead was holding
meetings with a  “shareholder committee”--
presumably former shareholders of Great Lakes
Carbon Corporation--and that the meetings involived,
either in whole or in part, a discussion of the claims
that Horsehead was asserting against the escrow
fund. Based on the conceded chronology of events,
[FN9] it becomes apparent that the discussions
referred to in the memorandum and covering note
were in fact settlement discussions between
Horsehead and plaintiffs which were designed to
resolve Horsehead’s claim against the escrow fund
and thus obviate the need for this lawsuit.

It is apparent from the cover sheet that the enclosed
memeorandum was in the nature of a draft or working
paper and not a final product. Indeed, the
memorandum itself notes in various places the need
for further analysis, investigation or consultation on
specific issues. Thus, although it is unclear whether
the final product was intended for disclosure to the
shareholder committee, it is evident that this version
was not, and in fact it is labelled as "PRIVILEGED
AND CONFIDENTIAL, ATTORNEY WORK
PRODUCT." Under these circumstances, the
document was certainly intended to be confidential.

Given the known facts, it is reasonable to infer that
the document was prepared principally to assist in
either anticipated future litigation or the avoidance of
such litigation through settlement. This suffices to
establish the applicability of Rule 26(b)}3) absent
some form of waiver. See, eg, Reavis v,
Metropolitan Property & Liability Ins. Co., 117
ER.D. 160, 163 (S.D.Cal.1987).

As noted, the distribution of the document to Stanton
and Ernst & Whinney does not constitute a waiver of
the work-product rule. The final question, therefore,
is whether the disclosure of the memorandum at the
Stanton deposition constitutes such a waiver. [
conclude that it does not.

*7 The so-called "inadvertent disclosure” question
has received little attention by the New York courts,
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but the one recent reported decision suggests general
adherence to the developing caselaw in the federal
courts. See Manufacturers & Traders Trusi Co. v,
Servoironics, fnc., 132 A.D.2d 392, 398-401, 522
N.Y.5.2d 999, 1003-05 (4th Dep't 1987) (citing
cases). Accordingly I rely upon that body of law.

Although the courts are not unanimous in their
formulation of the governing standards for addressing
claims of “inadvertent disclosure,” compare, eg.,
Harttord Fire Ins. Co. v. Gorvey, 109 F.R.D. 323,
328-32 (N.D.Cal 1983, with Mendenhall v. Barber-
Greene Co., 531 F Supp. 951, 954.55 {N.D.111.1983),
it is generally accepted that the unintended and
erroneous disclosure of a document containing a
privileged communication does not constitute a
waiver of the privilege if the attorney and client have
taken  "reasonable  precautions to  ensure
confidentiality."  In re Grand Jury Proceedings
Involving Berkley & Co.. 466 F.Supp. 863, 869
(D.Minn.1979), aff'd as qualified, 629 F.3d 548 (8th
Cir.1980). See, eg., Standard Chartered Bank v.
Avala Inti Holdings, 111 F.R.D. 76, B5-86
(5.D.N.Y.1986); Lois Sportswear. US.A., Inc. v
Levi Strauss & Co., 104 F.RD. 103, 105-06
(5.D.N.Y.1985) (citing cases); Dunn Chemical Co.
v. Sybron Corp., 1975-2 Trade Cases (CCH) 60,
561 at p. 67, 463 (S.D.N.Y.1975). See also Hartford
Fire Ins. Co. v. Garvev, supra, 109 FR.D. at 331
("complete failure to take reasonable precautions™).

In this case the question is whether the procedures
utilized by Horsehead were " 'so lax, careless,
inadequate or indifferent to consequences’ as to
constitute a waiver." Data Systems of New Jersey v.
Philips Business Systems, 78 Civ. 6015 (CSH),
Memorandum Opinion and Order at 15 (SD.N.Y.
Jan. 8, 1981) (available on LEXIS) (quoting National
Helium Corp. v. United States, No. 158-75, slip op. at
3-4 (U.S.C1.CL Feb. 2, 1979).) I conclude that they
were not.

The initial failing by Horsehead was its failure to
retrieve from Stanton all confidential documents
when he left the company. This error was
compounded when counsel for Horsehead did not
seek to review with Stanton prior to his deposition
whether he had any privileged documents in his
possession. Nonetheless, these errors were not the
direct cause of the erroneous disclosure of the Kober
memorandum,

As noted at the deposition, Stanton himself noted the
confidential status of a memorandum from Ms.
Kober and declined to produce it to plaintiffs. The
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production to plaintiffs' counsel occurred only
because, unknown to Stanton or counsel, there was a
second such draft memorandum in the folder that he
turned over at the deposition.

This set of circumstances reflects obvious
carelessness both by Horsehead and by its counsel.
Nonetheless, in context it does not reflect so
egregious a pattern of nonfeasance as to suggest an
ntent or willingness to waive the protections of the
work-product rule, which is the central concern. See,
e.g., Manufuctwrers & Traders Trusi Co. v.
Servopronics, supra, 132 A.D.2d at_399-400, 522
N.Y.S.2d at 1004-1005; Lois Sportswear LS. A Inc.
v. Levi Swrauss & Co., supra, 104 F.R.D. at 105-06
(citing cases).

*8 First, the fact that Horsehead did not retrieve the
document from Stanton when he left the company is
not tantamount to waiver. See, e.g., Dunn Chemical
Co. v. Sybron Corp., supra, 1975-2 Trade cases at p.
67,463. Indeed, in Dunn Judge Lasker so held despite
the fact that the former employee in that case had
offered to return the privileged document to the client
and it had failed to accept his proffer. fd. at p.
67,462, Second, in any event Stanton himself was
sufficiently aware of the need for confidentiality that
he declined to produce at his deposition what he
obviously believed was the only such document in
his possession. Third, prior to the deposition
Horsehead's counsel had conducted an adequate
review of the company's files, and, after locating the
company's copy of the document, withheld it from
production by the company. Compare, eg.,
Eigenhein _Bank v. Hualpern,_ 598 F.Supp. 988, 991
(5.D.N.¥. 1984} (company twice produced privileged
document as part of small volume of documents
produced to its adversary, the sccond time after
having belatedly invoked a claim of privilege).

In short, the only reason that the memorandum was
tumed over was the fortuity that Stanton
unknowingly had copies of two somewhat similar
attorney memoranda in his folder. Under all the
circumstances, [ conclude that this was a truly
madvertent disclosure and not a waiver of work-
product protection.

CONCLUSION
For the reasons stated, Horsehead's motion is denied
with respect to the Stanton notes and granted with
respect to the Kober memorandum.

SO ORDERED.
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EN1. These documents and the Kober
memorandum had been listed on a
previously supplied privilege list prepared
for Horsehead during the litigation.

EN2Z. Upon discovery of this anomaly, the
Court held a conference with counsel, at
which Horsehead's counsel agreed that the
motion should be deemed to be directed at
plaintiffs’ version of the disputed
documents.  Strangely, counsel for
defendants apparently never bothered to
examine the documents held by plaintiffs'
counsel before filing the metion, and
obviously never compared their versions
with  plaintiffs’, despite the fact that
plaintiffs' answering papers annexed copies
of two of the documents.

FN3. The differences between the parties'
respective versions of this document are
immaterial since, according to its counsel,
Horsehead seeks to protect only the first two
pages, which are identical in both versions.
This limitation is not revealed in
Horsehead's motion papers.

FN4, Federal law governs the applicability
of the work-product rule, even in diversity
suits such as the present case. See, eg,
United Coal Companies v. Powell Const.
Co., 839 F.2d 958, 966 (3d Cir.1988):
Railroad Salvage of Conn. v. Japan Freipht
Consolidators, 97 F.R.D. 37 39-41
{E.D.N.Y . 1983), aff'd mem., 779 F.2d 38 (24
Cir.1983), Merrin Jewelry Co. v. St. Paul
Fire & Marine Ins. Co., 49 F.R.ID. 54. 56
(S.D.N.Y.1970).

EN3. That affidavit does not even specify
that Ms. Kober was serving as counsel for
Horsehead, although this fact is not
contested,

FN6. The defendants' version of the
memorandum is dated April 3, 1987,
However, the lengthier version proffered by
plaintiffs, although undated, is annexed to a
covering note dated March 5, 1987.

EN7. The New York courts appear to follow
this rule. See, e.g., People v. Osorio, supra,
550 N.Y.S.2d 612, 615, 549 N.E.2d 1183,
1186 (citing, inter alia, United States v.
Kovel, supra ).
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FNS. As previously noted, accountants are
normally required to maintain  the
confidentiality of their clients' confidential
communications.

ENY. Horsehead purchased Great Lakes'
stock on February 28, 1985, asserted its
claim against the escrow fund by letter dated
February 21, 1986, and then attempted to
negotiate a settlement with plaintiffs, who
ultimately filed suit on July 17, 1987. (See
Plaintiffs' Memorandum at 1- 2.)

Not Reported in F.Supp., 1990 WL 142404
(SDN.Y)

Motions, Pleadings and Filings (Back to top)
* 1:87cv(3122 (Docket) (Jul. 17, 1987)

END OF DOCUMENT
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United States District Court, S.D. Florida.
Steven J. GUTTER, on behalf of himself and all
others similarly situated,

Plaintiff,

V.

EI DUPONT DE NEMOURS AND COMPANY
and Edgar S. Woolard, Jr., Defendants.

No. 95-CV-2152.

May 18, 1998.

REPORT AND RECOMMENDATION OF
SPECIAL MASTER RE; PLAINTIFF'S MOTION
TO COMPEL
DOCUMENTS REQUESTED IN PLAINTIFF'S
SECOND SET OF DOCUMENT REQUESTS
*1 The issues before the Special Master are the
applicability of the atiorney-client and work product
privileges to certain documents which Plaintiff seeks

to discover and which DuPont has withheld.

At the outset, it should be noted that the mere fact
that an attorney is present at a meeting or is copied on
a document does not in and of itself afford privilege
protection to such a meeting or document. Burton v.
R.J._Revnolds Tobacco Co., Inc., 170 FRD. 481
(D.Kan.1997). The mere fact that one is an attorney
does not render everything he does for or with the
client privileged. Burton, supra; United Siaies v.
Buarione, 400 F.2d 459 (6th Cir.1968). The attorney-
client privilege protects only communications
between attorney and client where legal advice is
sought.

The work product privilege only applies to materials
prepared to aid in anticipated or pending litigation. It
protects the ideas, legal theories, opinions and mental
impressions of attorneys formulated in connection
with preparation for trial. Hickman v. Taylor, 67 S.Ct.
385 (1947}, Rule 2683 F.R.Civ.Pro. Corporate house
counsel are often called upon to perform tasks that go
beyond the traditional tasks performed by lawyers.
United States Postal Service v. Phelps Dodge
Refining Corp., 852 F.Supp. 158 (ED.N.Y.1994).
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Thus each document must be perused to see whether
the attorney was involved in rendering legal advice or
if the document contains work product information.
If the attorney was performing other tasks, then the
communications receive no  protection from
discovery.

The documents will be dealt with here by category.
Although Plaintiff has attempted to fit the documents
into various categories, he is at a disadvantage
because he has not seen them. DuPont's
categorization is more uscful in dealing with the
privilege issues for the obverse reason. No greater
deference is given to its arguments because of this
advantage; its breakdown is merely more convenient,

I RESERVE DOCUMENTS

Some of the documents contain information about
liability reserves set aside to respond to a possible
adverse judgment or settlement. Both parties agree
that aggregate reserves are not protected from
discovery since they serve mainly business purposes.
Such information is considered to be too generalized
to be useful for planning litigation strategy in any
specific case, and therefore such aggregate reserve
figures do not constitute work product. [n Re Pfizer
Ine. Sec. Lir, 1993 WL 561125 (SD.N.Y.1991);
Harco Corp. v. W.R. Grace & Co., 1991 WL 83126
(DN.J1991); Simon_v. G.D.Searle, 816 F.24 397
(8th Cir.1987). Nor are such aggregate figures
protected by the attorney-client privilege. Pfizer,
supra; Simon, supra.

On the other hand, documents which contain
individual reserve figures are protected work product
because they reflect an attorney's professional
opinion about the value of a particular lawsuit. Pfizer,
supra, Simon, supra.

*2 The Special Master has inspected the documents
which contain reserve figures. To the extent that
these documents contain other information, the
Special Master has reviewed the documents and is of
the opinion that such other information is, for the
most part, not protected under the attorney-client or
work product privileges for the following reasons:

Except for certain redactions, none of the other
information in these documents purport to solicit or
give legal advice, nor do they contain opinions,
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mental impressions, strategies or ideas relating to the
individual cases or even the cases in their aggregate,
The factual information in these documents is in the
nature of business advice and business decisions
related to the cases, and is therefore not protected
from discovery. Baimco, supra.

The following documents contain aggregate reserve
figures and should be produced with redactions as

noted: [FNI]

ENL. The reasons for redactions or non-
production recommendations are noted to
assist Plaintiff in case he wishes to appeal

the recommendations of the Special Master.

No. 1A. Redact last two lines of p. 3--individual
liability estimate for Terra.

Nos. 7, 14B, 164, 17, 174, 18, 27.

No. 28. Redact references to Benlate T and IT which
deal with liability issues.

No. 30. Redact second and third sentence beginning
with "counsel” and ending with "outcome”. These
sentences contain opinions on liability theories.

Nos. 31, 37B, 45D, 45E.

No. 46A. Redact references to Puerto Rico and
Hawaii individual reserve figures.

No. 51A. Redact reference to Terra offer.

Nos. 57E, 61, 61B, 63, 63C, 64, 66B, 66C, 67H, 671,
67K, 67L.

No. 107. Redact references to litigation matters other
than Benlate.

No. 235. Redact first page which details litigation
objectives, and page entitled "Summary of Gutter v.
DuPont Complaint”.

No. 262. Redact references to individual settlements.
The discoverability of settlement information shall be
decided separately.

The following documents contain privileged
materials protected from discovery and should not be
produced. [FN2] The reason for non-production is set
forth as to each document:

EN2. Nor is there a sufficient basis to
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maintain that DuPont has waived its
privileges as to these documents. First, the
content of these documents are sufficiently
different from those already produced so as
to preclude any claim of subject matter
waiver. Second, there is no showing that
limiting any waiver to the documents
actually disclosed would be unfair to the
Plaintiff or that he would be prejudiced by
such a limitation. {fnited States v. Aranoff,
466 F. Supp. 855 (S.D.N.Y.1979); Sedco
int'l. SA. v. Coryv, 683 F2d 1201 (8th
Cir.1982). Third, the concept of subject
matter waiver does not apply to the work
product privilege. Cox v. Administrator, 17
F.3d 1386 (1lth Cir.1994); In Re Martin
Mariette  Corp. 856 F.2d 619 (4th
Cir.1988).

No. 45. Discussion of legal strategy.
No. 49. Discussion of legal strategy.

No. 63B. Requests to lawyers for evaluation of
individual cases.

Nos. 654, 66A, 66E, 661, 66], 66K, 66L, 66M, 66N,
660, 66P, 66Q, 66R, 66S, 66T, 66U, 66V, 65W,
66X, 66Y, 66Z, 66AA, 66AB, 66AC, 66AD, 66AF,
66AG, 66AH, 67A, 678, 67C, 67D, 67F. All of these
documents consist of responses and evaluations by
lawyers on individual cases.

Nos. 66H, 661, 67E, 67M. These documents are
summaries of individual cases referencing liability
exposure and individual reserves.

Ruling on the following two documents is deferred
for the reasons set forth:

No. 62. This document contains references to
settlement. The discoverability of settlement
information shall be decided separately.

No. 157. The first page of this document should be
redacted since it contains a legal evaluation of a case.
The remainder deals with proposed answers to
questions for press release. The discoverability of this
mformation will turn on whether a press release was
issued and what was ultimately disclosed, in
accordance with the principles enunciated in Part V.

II. STATUS REPORTS

*3 The Plamtiff here seeks production of cerfain
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documents referred to as status reports. Each of the
parties has a different list of what they believe are
included in this category. Once more, Gutter is at a
disadvantage, and again for convenience sake,
DuPont's list will be utilized. The documents still
remaining on Plaintiff’s list are considered in other
categories which more closely describe their content.

Documents created for business reasons which
contain neither a request for legal advice nor
rendition of legal advice, or were not intended to
assist in prosecution or defense of a lawsuit, are not
protected from discovery by the attormey-client or the
work product privileges. /n Re Baimco Sec. Litig.,
148 FR.D. 91 (8.D.N.Y.1993). On the other hand, if
the document in question clearly requests or gives
legal advice, or contains traditional work product
information, it is protected from disclosure. Baimco,
supra.; Greal Plains Mutins Co. Inc. v, Mutual
Rebwsurance  Bureau. 150 F .R.D. 193
(U.SD.CEKan.1993). The mere fact that such
protected information is furmished to a corporate
board or audit committee which then makes business
use of such advice, does not convert legal advice into
discoverable business advice. Great Plains
Mut.ins.Co., Inc., supra at 197; {n Re LTV Sec. Litig.,
89 FR.D. 595 6000 (USD.CN.D.Tex.1981). Of
course, if the document itself or information from the
document is disclosed to a third party, then any
privileges as to such information are waived. {n Re
Hilisborough Holdings v. Celotex Corp., 118 B.R.
866 {U.S.Bk.CtM.D.Fla.1990). While disclosure to
cutside auditors may waive the attomey-client
privilege, it does not waive the work product
privilege, since there 1is an expectation that
confidentiality of such information will be
maintained by the recipient. Pfizer, supra; Gramm
v. Horsehead Ind., Inc., 1990 U.S. Dist. Lexis 773 (8
DN.Y.1990). Conversely, if it is clear that the
information contained in the document was intended
to be disseminated to those outside the cloister of
confidentiality, then the privilege is waived.

Within those parameters, the documents in the status
report category will be dealt with below. DuPont has
noted its redactions of many of these documents
based on assertions of privilege. These documents,
too, have been inspected in camera. The following
documents should be produced with redactions where
noted:

Nos. 56D, 56E, 56F, 66G.

No. 92. Redacted payment items relating to
undisclosed experts and consultants need not be
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produced. DuPont shall file a separate declaration
listing such items in all documents in this category
and affirming that the items in fact relate to
undisclosed experts. However, payments noted on
page 20439 1o Alta shall be produced, since Alta is
now clearly disclosed.

No. 95. Redacted items on page 20443 need not be
produced since they relate to legal advice and
strategy. Remaining cost redactions other than Alta
ostensibly relating to undisclosed experts need not be
produced.

*4 No. 103. Redacted items on pages 20450 and
20453 relate to legal advice and strategy and need not
be produced. Remaining redacted cost items
ostensibly relate to undisclosed experts.

No. 105. Redacted cost items ostensibly relating to
undisclosed experts need not be produced.

No. 109. Redacted cost items other than Alta
ostensibly relating to undisclosed experts, need not
be produced.

No. 118. Redacted cost items other than Alta
ostensibly relating to undisclosed experts need not be
produced.

No. 119. Redacted cost items ostensibly relating to
undisclosed experts need not be produced.

No. 127. Redacted cost items ostensibly relating to
undisclosed experts need not be produced.

No. 162. Redacted cost items ostensibly relating to
undisclosed experts need not be produced.

No. 166. Redacted cost items ostensibly relating to
undisclosed experts need not be produced.

The following documents should be produced except
for redactions which contain information about
individual settlements. As noted earlier, the
discoverability of individual settlements will be dealt
with separately. This group consists of: Documents
Nos. 136, 147, 148, 150, 171, 186, 188, 190, 192,
194, 201, 203, 207, 208, 212, 213, 216, 217, 218,
219, 222, 223, 224, 225, 226, 230, 2313, 234, 237,
250, 251, 252, 253, 254. In addition, of the foregoing
documents, several contain cost items ostensibly
relating to undisclosed experts other than Alta, and
such items other than Alts within these documents
need not be produced: 147, 188, 190 and 226.
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Document No. 126 is a chart of all individual
settlements and need not be produced until resolution
of the settlement discovery issue.

IIL. LITIGATION REPORTS TO THE BOARD OF
DIRECTORS

Again, DuPont's categorization of this group of
documents 1is more convenient for deciding
discoverability. No greater deference is given to its
arguments by virtue of using its grouping.

The seven documents in this category are identical in
format. They are from DuPont Legal addressed to the
Audit Committee of the DuPont Board, and each is
entitled Litigation Report. Each document contains
tables summarizing costs for all corporation litigation
followed by individual summaries of the most
significant cases. The only relevant portions of the
reports would be those which deal with the Benlate
cases. There is no statistical grouping of Benlate
cases alone. The Benlate description page in each
litigation report presents a summary of the problem,
the extent of the claims and suits, DuPont's legal
position on liability, results of some ftrials,
settlements, and references to legal theories.

The summaries are communications between an
attorney and a client that relate to ongoing litigation.
Even though they do not give legal advice per se,
they constitute an exchange of information necessary
to formulate or evaluate legal advice and are
therefore protected. LTV, supra. Moreover, they
contain some indicia of legal strategy and mental
impressions of counsel and are therefore protected by
the work product privilege.

*5 There is no indication of what use the audit
committee made of these reports, but even if it used
them for subsequent business purposes, that alone
does not abrogate the privilege. LTV, supra.
However, if the committee disclosed the reports to a
third person, the privilege is waived. /n Re the Leslie
Fav_Companies, Inc. Sec. Lirig 161 FRD. 274
{S.D.N.Y.1995).

Disclosure to outside accountants waives the
attorney-client privilege, but not the work product
privilege, since the accountants are not considered a
conduit to a potential adversary. Pfizer, supra.
Waiver of work product only occurs if the disclosure
"substantially increases the opportunity for potential
adversaries to obtain the information." /n Re Grand
Jury, 581 F.Supp. 1247 (E.DN.Y.1982); United
States_ v. AT & T, 642 F.2d 1285 (D.C.Cir.1980).
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Transmittal of documents to a company's outside
auditors does not waive the work product privilege
because such a disclosure "cannot be said to have
posed a substantial danger at the time that the
document would be disclosed to plaintiffs." Gramm
v. Horsehead Indus., Inc., supra.

Based on the foregoing, the following documents
need not be produced: Nos. 25, 66, 164, 145, 197,
236 and 239.

IV LEGAL OPINION LETTERS

This category consists of letters written by DuPont
Legal or the law firm of Crowell & Moring to the
accounting firm of Price Waterhouse and letters from
DuPont Legal to Crowell & Moring with copies to
Price Waterhouse. There is no attorney-client
privilege with regard to these documents, since they
have been disclosed. However, the work product
privilege would still apply for the reasons set forth
above.

Except for a few instances where noted, the majority
of the documents in this category do not contain
attorneys' mental impressions, opinions, or legal
strategy. Hence, they receive no work product
protection from discovery. Some of the documents
contain reports of litigation unrelated to Benlate, and
are therefore irrelevant. In a few instances, references
to individual settlements appear, and should not be
disclosed until discoverability of settlements is
otherwise decided.

The following documents should be produced with
redactions as noted:

Nos. 1, 5, 9.

No. 23. Redact reference to Connecticut Coastal
case.

No. 34. Redact reference to Savannah River case.

No. 40. Redact references to other cases from the
middle of p. 3 to the middle of p. 11.

No. 46. Redact reference to Hurlbutt case.
No. 51. Redact reference to EGSI case.
Nos. 58, 62, 69.

No. 74. Redact reference to other cases from the top
of p. 3 to the bottom of p. 10).
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Nos. 93, 94.

No. 96. Redact legal opinions, strategy and
settlement information—first full paragraph on page
one through paragraph 5 on p. 2.

No. 97. Redact legal opinions, strategy and
settlement information--first full paragraph on page
one through paragraph 5 on p. 2.

Nos. 98, 102,

No. 110. Redact references to opinions and
settlement pp. 2 and 3 except for last three
paragraphs.

*6 No. 111. Redact references to opinions and
settlement pp. 2 and 3 except for last three
paragraphs.

No. 113.

No. 116. Redact references to all other litigation
from page 2 through second paragraph of p. 6.

No. 122. Redact settlement information in second
full paragraph on p. 2.

No. 123. Redact settlement information in second
full paragraph on p. 2.

Nos. 124, 132, 133, 141.

No. 158. Redact first full paragraph and last
paragraph on page 2 which contain legal opinions
and evaluations.

No. 159. Redact first full paragraph and 1last
paragraph on page 2 which contain legal opinions
and evaluations.

No. 165. Redact all references to other litigation
except Benlate.

Nos. 167, 169, 173, 180, 190A.

No. 191. Redact pp. 2 and 3 dealing with other
litigation.

Nos. 195, 199, 210.

No. 215. Redact all references to other litigation
except Benlate.
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Nos. 220, 228, 229, 231A, and 232,
V. DRAFTS OF DOCUMENTS

Documents prepared for dissemination to third
parties are not protected from discovery by either the
attorney-client or the work product privilege. United
States v. (Under Seal), 748 F.2d 871 (4th Cir.1984).
Nor are the details, including drafis of the document
to be published, protected. United States v. (Under
Seal), supra; In_Re Grand Jury Proceedings, 727
F.2d 1352 (4th Cir.1983).

If the ultimate document is purely a business
docurnent which would not have received any
protection based upon privilege in any event, draft
language also receives no protection. But if there is
attorney input on the draft, then the attormey-client or
work product privileges may be implicated.

Drafts may be considered privileged if they were
prepared with the assistance of an attorney for the
purpose of obtaining legal advice or, after an
attorney's advice, contain information a client
considered but decided not to include in the final
version. United States Postal Serv. V. Phelps Dodge
Refining Corp., supra. In other words, if the draft is
prepared with attorney assistance, and contains words
or language that do not appear in the final version,
those words may be protected: if they are articulated
in the context of legal advice to and from a client as
to what should ultimately be disclosed, then the
attorney-client privilege protects such documents.
But if the final version sent to a third person contains
the revisions made on the draft, those revisions are
not privileged.

The draft may also contain work product.
Information considered but excluded from the final
draft by the client and the attorney represents a
thought sequence which reflects the mental processes
of the attorney. If the thoughts reflect ideas and
opinions formulated as part of the trial preparation
process, then this is work product and should be
protected from disclosure. The selection process of
grouping documents has been held to be work
product, so if the excluded language consists of trial
preparation materials, the process of selecting final
language for a document should receive at least as
much protection. See Spork v. Peil, 759 F.2d 312 (3d
Cir. 19835): Jamey Julian, Inc. v. Ravtheon Co., 93
F.R.D. 138 (D.Del. 1982).

*7 The foregoing principles are the most logical in
dealing with this area. If an attorney has given advice
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as to what should be disclosed and what should not,
then only as much of the information which is
ultimately revealed to third persons is what the client
intended, and what the attorney advised should in fact
be disclosed. It is their ultimate concurrence which
comprises the content of the waiver. "In short,
whatever is finally sent to the [third party] is what
matches the client's intent." United States v. Schiegel,
313 E.Supp. 177 (D.Neb. 1970).

Applying the foregoing, the following documents
should be produced with redactions as noted:

No. 4. Redact references to all other cases except
Benlate.

Nos. 14C, 19.

No. 20. Redact references to Connecticut Coastal
case.

Nos. 22A, 22B.

No. 22C. Redact reference to Connecticut Coastal
case.

Nos. 31A, 37G, 38, 39, 41A.

No. 58A. Redact paragraphs 1 and 4 which contain
legal opinions.

No. 57C.

Nos. 71, 72, 73, 75, 76. Redact references in these
documents to litigation other than Benlate.

Nos. 78, 84, 87, 88, 100, 108, 115.

No. 117. Redact references to litigation other than
Benlate.

Nos. 125, 128.
No. 140. Redact cost references other than Benlate.
No. 144.

No. 151, 153, 154. Redact the same paragraphs of
these documents as in Document No. 159.

No. 155. Redact the last two paragraphs on p. 2 and
the fourth paragraph of p. 3 which contain legal

opinions and evaluations,

No. 163. Redact references to litigation other than

Case: 1:02-cv-05893 Document #: 527 Filed: 06/02/06 Page 23 of 94 PagelD #:10757

Page 6

Benlate.
Nos. 242, 244, 245, 246, 247.

No. 256. Redact references
Remington.

to asbestos and

No. 259, 263.

The following documents need not be produced
either because they contain no information relevant to
the issues here, or because they contain privileged
information that has not otherwise been disclosed:

Nos. 11, 22, 57D, 67G, 70, 77, 85, 101, 182, 183,
185, 193, 209, 248.

The following documents are drafts regarding
Benlate that were ostensibly prepared for public
filings or were disclosed to outside auditors. It is
impossible to determine if these were ultimately
disclosed in such filings. The burden is on the party
asserting the privilege to show that the privilege
applies. Production is deferred pending a showing by
DuPont that such information in the following
documents has not in fact been disclosed in public
filings or to outside auditors.

Those documents are:

Nos. 14A, 32, 33, 37A, 37C, 37D, 454, 45C, 56C,
57, 57B, 57D, 67G, 99, 134, 146, 179, 200, 205, 210,
238, 249,

FINAL NOTES

At this juncture, the Plaintiff has not made a
sufficient showing under Rule 26{b)(3) to obtain trial
preparation materials. Therefore, the motion should
be DENIED without prejudice on this specific
ground.

The Special Master defers consideration of the
applicability of Gamer v. Wolfenbarger, 430 F.2d
1093 (5th Cir.1970) to all documents until after a
status conference with the parties.

Not Reported in F.Supp.,
(S.D.Fla.)

1998 WL 2017926

Motions, Pleadings and Filings (Back to top)
» 1;95CV02152 (Docket) (Sep. 29, 1995)

END OF DOCUMENT
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United States District Court,
N.D. Illinois, Eastern Division.
NATIONAL JOCKEY CLUB, Plaintiff,
V.
Floyd "Chip" GANASSI and Ganassi Group, L.L.C.,
Defendants.
No. 04 C 3743,

March 22, 2006,
James Raymond Pranger, David Seth Argentar,
Chuhak & Tecson, P.C., Chicago, IL, for Plaintiff.

Brian William Bell, Joseph Paul Kincaid, Abosede
Olasimbo QOdunsi, Swanson, Martin & Bell, Keely
V. Lewis, Schiff Hardin LLP, Chicago, IL, for
Defendants.

MEMORANDUM OPINION AND QORDER
NOLAN, Magistrate I.

*1 This matter is before the Court on Defendants’
Motion to Compel [59-1]. Defendants seek
production of document number PRIV (001599-
1600. Plaintiff National Jockey Club ("NIC")
contends that the document is protected from
disclosure by the work product doctrine and the
attorney-client privilege. Because the work product
doctrine applies, the Court need not reach the
guestion of whether the attormey-client privilege
applies. Defendants’ Motion to Compel [59-1] is
denied.

DISCUSSION
Federal Rule of Civil Procedure 26{b)(1) prescribes
the scope of matters upon which a party may seek
discovery. "Parties may obtain discovery regarding
any matter, not privileged, that is relevant to the
claim or defense of any party ... Relevant information
need not be admissible at trial if the discovery
appears reasonably calculated to lead to the discovery
of admussible evidence." Fed R.Civ.P. 26(b)i}). A
document may be protected by the work-product
privilege if it is created by an attorney "in
anticipation of litigation." Fed.R.Civ.P. 26{b)(3};
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Logan v. Commercial Union Ins. Co., 96 F.2d 971,
976 (7th Cir.1996). An assertion of work-product
privilege may be overcome upon a showing of
"substantial need" and "undue hardship,” but the
courts are cautioned to give even greater protection to
attorney opinions which include mental impressions,
conclusions, or legal theories concerning prospective
litigation. Leogen, 96 F.3d at 976, n. 4 (stating
Fed.R.Civ.P. 26(b)(3} "expressly admonishes courts
to give even greater protection against disclosure of
opinion work product, meaning 'the mental
impressions, conclusion, opinions, or legal theories of
an attomey or other representative of a party
concerming the litigation." ).

"Prudent parties anticipate litigation, and begin
preparation prior to the time suit is formally
commenced." Brinks Mfg. Co. v. Nat'l Presto Indus..
dne, 709 F.2d 1109, 1118 (7th Cir.1983). The test for
determining whether the work product doctrine
protects materials from disclosure is " 'whether, in
light of the nature of the document and the factual
situation in the particular case, the document can
fairly be said to have been prepared or obtained
because of the prospect of litigation." ' Jd. at 1118
{(7th Cir.1983) (quoting § Wright & Miller. Federal
Practice & Procedure, Civil, Section 2024). The work
product doctrine encompasses documents prepared in
anticipation of litigation by a party's representative or
agent. See Fed.R.Civ.P. 26(b)(3) (covering material
"prepared in anticipation of litigation or for trial by or
for another party or by or for that other party's
representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or
agent)....")). Moreover, "[t}he work-product privilege
protects documents prepared in anticipation of
litigation regardless of whether the anticipated
litigation ever occurs." Inn re: Sealed Case, 146 F.3d
881, 888 (D.C.Cir,1998).

*2 The document at issue is a single spaced, two-
page legal research memorandum prepared by an
attomey in George Lalich's firm (Kate Spoto) and is
addressed to George Lalich for the purpose of
advising Charles Bidwill III, one of NJC's members,
regarding legal rights and a potential cause of action
against defendant Floyd Ganassi. The legal
memorandum is dated Januwary 4, 1999. NIJC's
privilege log discloses that the subject matter of the
memorandum relates to an oral agreement between
Bidwill and Ganassi. Lalich's firm apparently
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represented NJC as well as CMS. NJC points out that
the CMS operating agreement was not executed until
March, 1999,

Defendants assert that NJC has failed to establish
that the memorandum was prepared in anticipation of
litigation. The Court has reviewed the memorandum
in camera and concludes that it may be withheld as
work product because it was prepared in anticipation
of litigation. It is clear from the nature of the
document that the primary motivation behind the
creation of the legal memorandum was to assist in
determining whether to pursue litigation and to aid in
possible future litigation. Brinks, 709 ¥.2d at 1119.
The legal memorandum provides the attorney's
analysis of the merits of a potential claim by Charles
Bidwill I1I against Floyd Ganassi regarding an oral
agreement. Contrary to Defendants’ assertion, the
legal memorandum was not prepared in the ordinary
course of CMS' business endeavors. Moreover, the
bill of the Lalich firm submitted by Defendants does
not establish that Defendants or CMS paid for the
legal memorandum. On its face, the bill indicates on
page one that $11,875.60 was attributable to work
done for NJIC and $13,622.05 was attributable to
work performed for CMS. Finally, Defendants have
made no claim of substantial need for the materials.
Fed. R.Civ.P. 26(b)(3).

Defendants alternatively argue that NJC owes a
fiduciary duty of loyalty, care, good faith, and fair
dealing to Defendants and cannot withhold
documents from them related to CMS. In 1998, NIC
and Ganassi Group formed CMS as an Illinois
limited liability company. Defendants state that NJC
was the controlling member of CMS. Defendants cite
Monfardini v. Dwight, er gl 2004 W1, 333132
{N.D.IH. March 15, 2004), for the proposition that a
fiduciary cannot withhold communications with an
attorney from persons to whom he has a fiduciary
responsibility. Monfardini dealt with the fiduciary
exception to the attorney-client privilege. This
exception recognizes that a communication between
a client and its attorney may not be privileged from
those to whom a client owes a fiduciary duty where
the party claiming the exception demonstrates a
fiduciary relationship and good cause for overcoming
the privilege. Defendants argue that NJC cannot,
consistent with its fiduciary duties as a member of
CMS, withhold documents from Defendants related
to the CMS venture on the basis of the work product
doctrine.

It is not clear that the fiduciary exception to the
attorney-client privilege applies to the work-product
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doctrine, and Defendants have failed to provide any
analysis demonstrating its applicability. See Donovan
v. Fitzsinmions, 90 E.R.D. 583 S87-88 (N.D.I11.1981)
(noting that the fiduciary exception to the attorney
client privilege "cannot be readily applied to defeat
the work-product rule."). In any event, Defendants
have not made a good cause showing. The Court
recognizes that Defendants have not seen the
document and can only speculate as to its contents,
but the mere assertion of a fiduciary relationship does
not overcome the privilege. Moreover, it does not
appear from the record that good cause exists. NIC
states that Mr. Bidwill decided not pursue the
potential claim discussed in the legal memorandum.
The memorandum contains the results of legal
research by counsel and her opinions and analysis of
a potential claim by Mr. Bidwill against Mr. Ganassi
relating to an oral agreement. There has been no
showing that counsel's opinions, analysis, or advice
regarding an oral agreement between these gentlemen
are at issue with respect to any claim, affirmative
defense, or counterclaim in this lawsuit. Even if the
Court was wrong about the relevance of the potential
claim relating to the oral agreement, the Court would
not find good cause. If necessary, Defendants could
obtain the information contained in the legal
memorandum by conducting their own legal research
and analysis. This is not a situation where the
withheld document contains the only existing proof
of a fact that is not available elsewhere.

Slip Copy, 2006 WI. 733549 (N.D.IIL)

Motions, Pleadings and Filings (Back to top)

¢ 2005 WI. 3286751 (Trial Motion, Memorandum
and Affidavit) Plaintiff's Reply on Status of
Discovery Issues (Oct. 20, 2005)

« 2005 WL 2241113 (Trial Motion, Memorandum
and Affidavit) Opposition to Defendants’ Motion to
Compel (Jul. 6, 2005)

« 2004 WL 2814583 (Trial Pleading) Answer to
Counterclaim (Sep. 14, 2004)

+ 2004 WI. 2814580 (Trial Pleading) Answer,
Affirmative Defenses and Counterclaim (Aug. 16,
2004)

» 2004 WL 2814574 (Trial Pleading) Complaint (Jun.
1, 2004)

« 1.04¢v03743 (Docket) (Jun. 01, 2004)
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United States District Court, S.D. New York.
In re PFIZER INC. SECURITIES LITIGATION
No. 90 Civ. 1260 (8S).

Dec. 23, 1993,
MEMORANDUM AND ORDER
BUCHWALD, United States Magistrate Judge.

*1 This discovery dispute arises in the context of a
class action suit brought by purchasers of Pfizer Inc.
{("Pfizer") common stock during the period from
March 24, 1989 through February 26, 1990 (the
"class period"). Plaintiffs’ Consolidated Amended
Complaint, filed July 13, 1990, alleges that Pfizer and
seven of its officers violated Section 10(b) of the
Securities Exchange Act of 1934 ("Exchange Act"),
15 US.C. § 78j(b), and Rule 10b-5 promulgated
thereunder, by failing to disclose the true extent of
the company's financial exposure from tort claims
involving a mechanical heart vaive manufactured by
Shiley, Inc. ("Shiley"), a wholly-owned subsidiary.
Plaintiffs further allege that defendants, in their
public disclosures to the Securities and Exchange
Commission ("SEC") and the investing public during
the class period, falsely asserted that Pfizer's existing
reserves and insurance were adequate to cover any
loss incurred from heart valve litigations.

Presently before this Court is plaintiffs' motion to
compel production of 1219 documents believed to
demonstrate Pfizer's awareness of its potential losses.
Defendants have withheld or redacted the documents
on either attorney-client or work product privilege
grounds, or a combination thereof. [FN1]

BACKGROUND
Pfizer, a Delaware corporation, is a researched-based
company operating worldwide in a number of
business areas, including pharmaceuticals, medical
devices, and surgical equipment. Pfizer sold
approximately 86,000 mechanical heart valves
{formally known as the "Bjork-Shiley Covexo-
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Concavo heart valve" or the "C/C heart valve™)
worldwide between 1979 and 1986 before removing
them from the market because of product defects. In
their Consolidated Amended Complaint, plaintiffs
estimate that the valve remains implanted in nearly
60,000 people. It is also alleged that hundreds of
lawsuits have been filed against Pfizer to recover for
the mental anguish of living in fear of valve fractures
("prefracture cases")} and for the actual deaths cavsed
by valve fractures {"postfracture cases"). Plaintiffs
assert that defendants recognized, but failed to
disclose to investors or shareholders at any time
during the class period, the material exposure to
Pfizer associated with the prefracture and
postfracture heart valve cases. In particular,
plaintiffs claim that Pfizer's Forms 10-K for the years
ended December 31, 1986, December 31, 1987,
December 31, 1988; its Form 10-Q for the third
quarter of 1987 and for the quarters ended April 2,
1989, July 2, 1989, and October 1, 1989; and its
Annual Reports to Shareholders on Form SE for the
years ended December 31, 1987 and December 31,
1988 contained a combination of material
misstatements, omissions, and misleading disclosures
with respect to the true nature and severity of the
heart valve defects and the financial exposure
therefrom.

In the instant dispute, plaintiffs ask that this Court
direct Pfizer to produce over twelve hundred
documents, which the parties have together grouped
into the following four categories:
*2 (1) Documents relating to reserves for the
individual heart valve litigations. This category,
containing 1114 documents, is by far the largest of
the four.
(2) Correspondence between Pfizer and its insurers
relating to insurance coverage for the heart valve
litigations and claims. This category includes 197
documents.
(3) Documents constituting communications from
Pfizer or Shiley employees who are not attorneys
to attorneys employed by or retained by Pfizer or
Shiley for their review relating to regulatory issues
or mailings to the medical community concerning
the heart valve.
(4) Documents that reflect the view of Pfizer as to
the adequacy of insurance coverage for the heart
valve litigations and claims.
In the course of deciding this dispute, we have
reviewed in camera a large sample of documents
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from categories {1) and (2), and all the documents
from categories (3) and (4).

This dispute involves some of the more difficult and
debated issues in the law of attorney-client and work
product privilege. [FN2] We will undertake our
analysis of this discovery dispute in two steps.
Taking each of the four categories separately, we
begin with the question of whether the documents
meet the narrow requirements of cither the attorney-
client or work product privileges.  Assuming they
do, we will then examine whether plaintiffs are
nonetheless entitled to their production on the basis
of the "good cause" doctrine of Garner v
Wolfinbarger, 430 T¥.2d 1093 (5th Cir.1970), cert
denied, 401 U.S. 974 (1971), or the "substantial need
and undue hardship" exception to ordinary work
product, Fed.R.Civ.P. 26(b)(3).

As an initial matter, we note that Pfizer bears the
burden of establishing the facts that demonstrate the
cxistence of the attorney-client or work product
privileges. See yon Bulow v. von Bulow, 811 F.2d
136, 144 (2d_Ciry (quoting in_re Grand Jurv
Subpoeng Dated Jan. 4, 1984, 750 F.2d 223, 224 (2d
Cir.1984)), cert. denied, 481 U.S. 1015 (1987); in re
Horowitz, 482 F.2d 72, 82 (2d Cir.), cert. denied, 414
U.S. 867 (1973). "That burden is not, of course,
discharged by mere conclusory or ipse dixit
assertions, for any such rule would foreclose
meaningful inquiry into the existence of the
relationship, and any spurious claims could never be

exposed." [n re Bonanno, 344 F.2d 830, 833 (24
Cir.1965). Furthermore, Pfizer also has the burden

of establishing non-waiver of the privilege. See
Nikkal Indus.. Ltd v. Salton, Inc.. 689 F.Supp. 187,
191 (S D.N.Y.1988).

DISCUSSION
1. Applicability of the Attorney-Client and Work
Product Privileges to the Four Categories of
Documents

(1} Category One: Documents Related to Reserves
Jor the Individual Heart Valve Litigations

Defendants argue that all the documents within
category one are protected as work product because
they reflect the impressions, thoughts, conclusions, or
evaluations of Pfizer's attorneys with respect to
reserves for individual heart valve litigations and
claims. In addition, defendants believe that many of
the same documents also qualify for protection under
the attormey-client privilege.
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*3 According to defendants, the documents were
created pursuant to the controller division's on-going
responsibility to monitor Pfizer's reserves for heart
valve litigations. It is alleged that this information
was then used by Pfizer's legal department to develop
litigation strategies, to advise the Board of Directors
and management about the company's financial
exposure, and to satisfy disclosure obligations
pursuant to the federal securities laws.

In contrast, plaintiffs contend that a/f the documents
in this category were created "for the business
purpose of public reporting” and were provided to
Pfizer's outside auditor, KPMG Peat Marwick ("Peat
Marwick"), and/or to Pfizer's sharcholders. (Pls.'s
Suppl.Br. at 7.) Defendants concede that while this
"indisputably" was one of the purposes for preparing
the documents, "that was the case only in the
broadest sense that the federal securities laws require
that a/l public corporations must report material
pending legal proceedings {(and thus consider the
effect of reserves that have been taken for these legal
proceedings} in public filings." (Defs.'s Answering
Post-Privilege DiscMem. at 12)) In the view of
defendants, because documents related to individual
reserves inevitably reflect the mental impressions of
Pfizer's attorneys, it is immaterial that the legal
advice may also have been used to comply with
public disclosure obligations. Furthermore,
defendants assert that Pfizer's shareholders never had
access to any of the documents in dispute and that
Peat Marwick received many of them, but certainly
not all.

The vigorous debate between the parties over the
intended use of the documents reflects the centrality
of this characterization to the applicability of the
claimed privileges. The determination of whether a
given document constitutes legal or business advice
does not lend itself to a bright-line test for the two are
often "inextricably interwoven." Hercules v. Exxon,
434 F.Supp, 136, 147 (D.Del.1977). Accord United
States v. Willis, 565 F.Supp. 1186, 1190 (S.D.Jowa
1983); In re Grand Jury, 561 F.Supp. 1247. 1258
(E.D.N.Y.1982). Nonetheless, the applicability of the
attorney-client privilege may rest on this sometimes
subtle distinction. Likewise, while a fundamental
condition for work product privilege to apply is that
the documents were created "in anticipation of
litigation," Hickman v. Tarvior, 329 U8, 495, 511-12
(1947); Fed R.Civ.P. 26(b}(3), there are few definite
standards for courts to follow.

Recognizing that documents may be created for
more than one purpose, the threshold issue as to the
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applicability of work product protection has been
described as requiring an inquiry into "the primary
motivational purpose behind the creation of the
document." United States v, Davis, 630 F.2d 1028
1040 (5th Cir)), cert. denied, 454 1.S. 862 (1981).
Accord Binks Mfe. Co. v. National Presto Indus.,
fne.. 709 F.2d 1109, 1119 (7th Cir.1983) (quoting
Junicker v. George Washington Univ., 94 F.R.D. 648,
650 (D.D.C.1982)); Barrett v. United States
Banknote Corp., No. 91 Civ. 7420, 1992 U.S.Dist.
LEXIS 9980, at *3 (S.D.N.Y. July 6, 1992}, Hardy
v. New VYork News, Inc., 114 FR.D, 633, 644
(S.DN.Y.1987). If the primary motivating purpose
is other than to assist in pending or impending
litigation, then the document does not receive work
product protection. See United States v. Guif Qil
Coip., 760 F.24 292 296 (Temp.Emer.Ct.App. 19835,

*4 On the basis of our review of the relevant caselaw

and our in camera examination of certain documents,
we conclude that the primary motivating purpose
behind the communications concerning individual
case reserves was preparation for litigation. The
reserve figure set for an individual case reflects an
attorney's professional opinion as to the value of the
tort claimant's suit. In this specific context of
litigation over defects in a mechanical heart valve, a
reserve figure could reveal Pfizer's view about, inter
alia (1) the strength of a plaintiff's case, (2) the extent
of the design defect, (3) the applicability of an
affirmative defense, (4) the potential settlement
value, and (5) in a prefracture case, the likelihood of
valve rupture. These are typical examples of opinion
work product. Unlike ordinary work preduct, which
is discoverable upon a showing of "substantial need"
and "undue hardship,” Fed.R.Civ.P, 26{b)}(2), opinion
work product "is accorded almost absolute protection
from discovery because any slight factual content that
such items may have is generally outweighed by the
adversary system's interest in maintaining the privacy
of an attorney's thought processes and in ensuring
that each side relies on its own wit in preparing their
respective cases.” Sporck v, Peil, 759 F.2d 312, 316
(3d Cit.), cert. denied, 474 U.S. 903 (1983). See aiso
In_re_ Sealed Case, 076 F2d4 793, 809-10
(D.C.Cir.1982) (asserting that discovery of opinion
work product requires "extraordinary justification”);
in_re John Doe Corp., 675 F2d4 482, 492-93 (2d
Cir.1982) (indicating that mental processes and legal
theories are "entitled to the greatest protection
available under the work-product immunity"). [FN3

Although plaintiffs insist that all the documents in
this category were created for the business purpose of
public reporting rather than in anticipation of trial, we
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do not believe that, as a practical matter, a document

describing  individual case reserves provides
meaningful information for preparing such a
disclosure. An estimate of financial exposure in any

individual case does not furnish a board of directors
or management with a sufficiently comprehensive
picture to make a business forecast or public
disclosure. In order for an estimate about an
individual case to form the basis of a forecast or
disclosure in the context of mass tort litigation, the
board of directors and management would likely also
need to know such factors as (1) how many similar
cases the company faces; (2) the extent and coverage
of the company's insurance; (3) over what period of
time, and at what rate, the company should expect
suits; (4) the predicted rate of inflation; and (5) the
impact of early settlements on the company's ability
to afford paying equivalent sums at a later point in
time.

By contrast, a document containing aggregate
information compiled from individual case reserve
figures would serve mainly business purposes--
namely, to apprise the board of directors and
management of Pfizer's current financial exposure
from pending and impending tort claims and to
prepare public filings to the SEC. The information
embedded in an aggregate reserve figure is too
generalized to be useful for planning litigation
strategy in any specific case. Consequently,
agpregate reserve figures do not constitute work

product. {FN4

*5 In Simon v, G 1. Searle, 816 F.2d 397 (8th Cir.),
cert. denied, 484 U.S. 917 (1987), the Eighth Circuit
confronted the question presented, namely how to
classify documents describing individual and
aggregate case reserves for work product purposes.
That court held that documents describing individual
case reserves were privileged under the work product
doctrine, but that documents containing calculations
of aggregate case reserves were not. The Eighth
Circuit reasoned that individual case reserve figures
reflect an attorney's estimate of anticipated legal
expenses, settlement value, length of time to resolve
the litigation, geographic inconveniences, and other
factors-- in short, classic considerations in deciding
upon a litigation strategy. "The individual case
reserve figures reveal the mental impressions,
thoughts, and conclusions of an attorney in
evaluating a legal claim. By their very nature they
are prepared in anticipation of litigation and,
consequently, they are protected from discovery as
opinion work product." Id. at 401. On the other
hand, an aggregate reserve figure, which incorporates
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numercus additional factors, disguises individual

figures so as to protect against disclosure of work

product. In the words of the Eighth Circuit:
The individual figures lose their identity when
combined to create the aggregate information.
Furthermore, the aggrepates are not even direct
compilations of the individual figures; the
aggregate information is the product of a formula
that factors in variables such as inflation, further
diluting the individual reserve figures. Certainly it
would be impossible to trace back and uncover the
reserve for any individual case, and it would be a
dubious undertaking to attempt to derive
meaningful averages from the aggregates, given the
possibility of large variations in case estimates for
everything from frivolous suits to those with the
most serious injuries. The purpose of the work
product doctrine--that of preventing discovery of a
lawyer's mental impressions--is not violated by
allowing discovery of documents that incorporate a
lawyer's thoughts in, at best, such an indirect and
diluted manner.
Id. at 402.

Apparently conceding the merit of this argument,
defendants assert that plaintiffs have already been
provided with all documents revealing aggregate
information. However, having reviewed a sample of
these documents in camera, we do not accept the
extremely narrow criteria that defendants appear to
have adopted for defining what constitutes an
aggregate reserve figure. 'We believe that many of
the documents that defendants identify as related to
individual case reserves are not properly so
characterized. Rather, they belong in the category of
aggregate information and should not be withheld.

For example, defendants have refused to provide a
year-by-year breakdown of product liability claims,
apparently on the grounds that this would reveal
information about individual case reserves. In fact,
the total dollar value of claims in any given year
suggests no meaningful information at all about legal
strategy in an individual litigation.  Therefore, a
document that details the total cost to Pfizer of tort
claims by year, or even by month, belongs in the non-
privileged category of aggregate information. In
contrast, a document that lists by name the cost to
Pfizer of particular litigations within a given year
does reveal individual information and, as such, is
privileged. [EN3]

*6 Turning to the attorney-client communications,
once again the applicability of the privilege to
correspondence from attomey to corporate client
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depends on whether the subject matter was individual
or aggregate case reserves. For the reasons stated
above with respect to the work product doctrine, we
believe that documents containing aggregate
information are not "predominantly concerned” with
conveying legal advice, Status Time Corp. v, Sharp
Electronics Corp., 95 FR.D. 27, 31 (S.D.N.Y.1982),
and are not therefore entitled to attorney-client
privilege protection. See also SCM v. Xerox Corp.,
70 FRD. 508, 518 (D.Conn.1976) ("When the
ultimate corporate decision is based on both a
business policy and a legal evaluation, the business
aspects of the decision are not protected because
legal considerations are also involved."). On the
other hand, documents containing individual case
reserve figures are predominantly legal in nature.
Therefore, those are privileged assuming the
information on which the documents were based was
kept confidential by Pfizer. See Mead Data Central,
Inc. v. Unired States Dept. of the Air Force, 566 F.2d
242, 254 (D.C.Cir.1977).

Because none of the memoranda from corporate
client to counsel appears to contain explicit legal
questions, the only apparent ground for privilege is
that the communications embodied "an implied
request for legal advice based thereon." An implied
request exists when an employee sends information
to corporate counsel in order to keep them apprised
of ongoing business developments, with the
expectation that the attomey will respond in the event
that the matter raises important legal issues. An
implied request is privileged to the same extent as an
explicit request.  See Amcast Indus. Corp. v. Detrex
Corp., No. 588-620, 1991 U.S Dist. LEXIS 20885, at
*5 (N.D.In. July 26, 1991); Pizza Management, Inc.
v. Pizza Hut, Inc., No. 86-1664-C, 1989 U.S.Dist.
LEXIS 1106, at *12 (D.Kan. Jan. 9, 1989); Hercules
fnc. v, Exxon Corp, 434 F.Supp. 136, 144
(D.Del.1977); Jack Winter, Inc. v. Koratron Co., 54
ER.D. 44, 46 {(N.D.Cal.1971). Because data about
specific litigations in the past could be valuable in
rendering legal advice as to appropriate strategy for
sitnilar suits in the future, we hold that documents
describing individual cases are protected by attomey-
client privilege, but that, once again, documents
containing aggregate information are not.

We now tumn to the issue of waiver. Plaintiffs assert
that Pfizer waived any otherwise applicable privilege
by disclosing the documents to its independent
auditor, Peat Marwick, and/or to its shareholders.
Preliminarily, we note that no evidence has been
submitted to us to support plaintiffs’ allegation that
Pfizer disclosed some of the documents in question to
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shareholders. Thus, we will only consider the
possibility of waiver as a consequence of deliberate
disclosure to the independent auditor.

The work product privilege is not automatically
waived by any disclosure to third persons. In re
Sealed Case, 076 F.2d at 809, Rather, the courts
generally find a waiver of the work product privilege
only if the disclosure "substantially increases the
opportunity for potential adversaries to obtain the
information." /i re Grand Jury. 561 F.Supp. 1247,
1257 (E.DN.Y.1982). Accord In re Steinhardt
Partners, No. 93-3079, 1993 U.S.App. LEXIS
28979, at *13 (2d Cir. Nov. 8, 1993); /n e Doe, 662

U.S. 1000 (1982), United States v. AT & T, 642 ¥ 2d
1285, 1299 (D.C.Cir,1980), Grumman Aerospace
Corp. v, Titanium Metals Corp., 91 FR.D, 84, 89
(ED.N.Y.1981Y; GAF Corp. v. Eastman Koduk Co..
85 F.RD. 46, 51 (S.BD.N.Y.1979): American
Standard._Inc. v Bendix_Corp,, 71 FR.D. 443, 446
(W.D.M0.1976). Disclosure of work product to a
party sharing common interests is not inconsistent
with the policy of privacy protection underlying the
doctrine. See Stix Prods._v. United Merchants &
Mfrs., 47 _FR.D. 334, 338 (S.D.N.Y.1969) ("The
work product privilege should not be deemed waived
unless the disclosure is inconsistent with maintaining
secrecy from possible adversaries."). Therefore, in
Gramm v. Horsehead Indus., Inc., No. 87 Civ. 5122,
1990 U.S.Dist. LEXIS 773 (§.D.N.Y. Jan. 25, 1990),
the court held that defendants did not waive their
work product privilege to a document transmitted to
the company's outside auditors, because such a
disclosure "cannot be said to have posed a substantial
danger at the time that the document would be
disclosed to plaintiffs.” Id. at *15. Likewise, in this
case, Pfizer and Peat Marwick obviously shared
common interests in the information, and Peat
Marwick is not reasonably viewed as a conduit to a
potential adversary. Therefore, no waiver of work
product protection occurred by the provision of these
documents to Peat Marwick.

*7 However, as defendants acknowledge, Pfizer
cannot assert attorney-client privilege for any
documents that were provided to its independent
auditor. Disclosure of documents to an outside
accountant destroys the confidentiality seal required
of communications protected by the attomey-client
privilege, notwithstanding that the federal securities
laws require an independent audit. "Confidentiality
as to these documents is neither expected nor
preserved, for they are created with the knowledge
that independent accountants may need access to
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them to complete the audit." United States v. El Puso
Co., 682 F.2d 530, 540 (5th Cir.1982), cert. denied,
406 UL.S. 944 (1984). See also [n re John Doe Corp.,
675 ¥.2d 482, 489 (2d Cir.1982}. Additionally, the
communications between Pfizer and Peat Marwick
are not independently protected under an accountant-
client privilege, as such a privilege is not recognized
by the federal courts. Couch v_Unired States, 409
LS. 322, 335 (1973) ("no confidential accountant-
client privilege exists under federal law, and no state-
created privilege has been recognized in federal
cases"). See also 2 Jack A. Weinstein & Margaret B.
Burger, Weinstein's Evidence Y  503(a)(3){01], at
503-24 (1993). [FN6]

(2) Category Two: Correspondence Between Pfizer
and Its Insurers Relating to Insurance Coverage for
the Heart Valve Litigations and Claims

Defendants claim that although the documents in this
category constifute correspondence between Pfizer
and its insurance carriers, they are nonetheless
protected by both the attormey-client and work
product privileges because they reflect legal strategy
relating to insurance coverage and/or the underlying
heart valve litigations. In particular, they maintain
that certain documents divide claims into specific
policy years and, as a result, reveal estimates made
by Pfizer's counsel as to when particular heart valve
actions accrued. Defendants further assert that the
transmission of documents to the insurance carriers
did not result in a waiver. By contrast, plaintiffs
argue that the documents were not prepared for
reasons of legal strategy, but for the business purpose
of negotiating with Pfizer's insurance carriers over
claims coverage.

In determining whether communications between an
insured and an insurer ought to receive protection
within the framework of the attorney-client privilege,
we find the D.C. Circuit's careful analysis in Linde
Thomson Langworthy Kohn & Van Dyke v.
Resolution Trust Corporation, No. 93-5131, 1993
U.S. App. LEXIS 25279 (Oct. 5, 1993), highly
persuasive. In Linde Thomson, Judge Wald flatly
rejected the notion that there is an attorney-client
privilege  in  insured-insurer  communication,
reasoning as follows:
An insured may communicate with its insurer for a
variety of reasons, many of which have little to do
with the pursuit of legal representation or the
procurement of legal advice. Certainly, where the
insured communicates with the insurer for the
express purpose of secking legal advice with
respect to a concrete claim, or for the purpose of
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aiding an insurer-provided attorney in preparing a
specific legal case, the law would exalt form over
substance 1f it were to deny application of the
attorney-client privilege.  However, a statement
betraying neither interest in, nor pursuit of, legal
counsel bears only the most attenuated nexus to the
attormey-client relationship and thus does not come
within the ambit of the privilege.

*8 Id. at *19-20. In the category two documents,
Pfizer's communications are for the purpose of
seeking insurance coverage, not legal advice, from its
carriers. As such, they do not fall within the scope
of the attorney-client privilege.

Furthermore, even without the benefit of the D.C.
Circuit's decision in Linde Thomson, we would reject
defendants' claim of attorney-client privilege on the
fundamental ground that disclosure to an insurer is no
different than disclosure to an independent auditer--
both waive the attorney-client privilege. To avoid
this conclusion, defendants urge the Court to find
non-waiver on the theory that an insured and an
insurer "share a common interest about a legal
matter" that "protect[s} the free flow of information."
United States v Schwimmer, 892 F.2d 237, 243-44
2d_Cir)), cert. denied, 112 S.Ct. 35 (1991).
Defendants have read this case and the others cited in
their brief too broadly. The decision in Schwimmer
protected certain communications between a party
and the accountant hired by the attorney of another
party with a mutual interest in the litigation by
reference to the "joint defense privilege" (also known
as the "common interest rule”).  There was no
discussion of an insured-insurer privilege in any
context. The Schwimmer court explained that the
joint defense privilege "serves to protect the
confidentiality of communications passing from one
party to the attorney for another party where a joint
defense effort or strategy has been decided upon and
undertaken by the parties and their respective
counsel." fd. at 243. In this case, there is simply no
evidence, and defendants do not so contend, that
Pfizer and its insurance carriers have agreed to act as
partners in a single unified litigation strategy.
Accordingly, an argument based on the joint defense
privilege is inapplicable.

Nonetheless, there is mernit in defendants' contention
that disclosure of work product by an insurer to an
insured does not waive work product privilege for the
same reasons that disclosure of work product to an
outside auditor is not a waiver. Thus, we agree that
as long as the documents reflect information about
individual case reserves, which is otherwise protected
by work product privilege, and not information about
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aggrepgate case reserves, which is not, then the
disclosure of the documents to an insurance carrier
will not operate as a waiver,

(3) Category Three.  Documents Constituting
Communications from Pfizer or Shiley Employees
Who Are Not Attorneys to Attorneys Employed By or
Retained By Pfizer or Shiley For Their Review
Relating to Regulatory Issues or Mailings to the
Medical Community Concerning the Heart Valve

Category three includes five documents described by
the parties as communications from Pfizer/Shiley
employees to Pfizer/Shiley attorneys relating to
regulatory issues or mailings to the medical
community concerning the heart valves. [FN7]
Defendants claim that each document satisfies the
requirements for attorney-client privilege.

(i) Priv. Nos. 1691 & 1704 (Identical Documents)
*@ These documents contain a cover letter from a
Pfizer/Shiley employee to three other employees, one
of whom was an attorney, followed by a copy of
internal notes and memos from the Food and Drug
Administration ("FDA"). We hold that the cover
letter is privileged, but that the FDA notes and
memos are not.

We deem the cover letter to be privileged as an
implied request for legal advice. However, the FDA
notes and memos accompanying the leiter are not
protected because they represent pre-existing
documents that do not become privileged simply by
virtue of being transferred to an attorney.
"Documents created by and received from an
unrelated third party and given by the client to his
attorney in the course of seeking legal advice do not
thereby become privileged." In_re Grand Jury
Subpoena, 959 F.2d 1158, 1163 (2d Cir.1992). See
also Fisher v. United States, 435 1.8, 391, 403-04
{1976) ("pre-existing documents which could have
been obtained by court process from the client when
he was in possession may also be obtained from the
attorney by similar process following transfer by the
client in order to obtain more informed legal
advice"}); SCM Corp. v. Xerox Corp., 70 F.R.D. 508,
515 (D.Conn.1976} ( "legal departments are not
citadels in which public, business or technical
information may be placed to defeat discovery and
thereby ensure confidentiality™).

(ii) Priv. No. 1692
This document seeks advice and approval from a
number of Pfizer/Shiley employees, including
Pfizer's Senior Assistant General Counsel, Daniel P.
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Cronin.  The communication satisfies any of the
classic privilege tests.  See, eg., United States v.
United Shoe _Machinery, 89 F.Supp. 357, 358-59
(D.Mass. [950). Privilege is not defeated by the fact
that the communication was distributed to nine
Pfizer/Shiley employees who were not attorneys
because (1) the author intended for the
correspondence to remain strictly confidential at all
times, and {(2) the circulation was limited to
employees with a need to know the information
contained therein. See generally John W. Gergace,
Attorney-Corporate Client Privilege | 1.04, at 1-13
{2d ed. 1990).

(ii1) Priv. No. 1695
This document, which requests legal advice from
Daniel Cronin, is protected by attomey-client
privilege.

(iv) Priv. No. 1698
The cover letter in question, which seeks legal
advice from Marvin Frank and Robert Ross, is
protected by attorney-client privilege.

(d) Category Four: Documents That Reflect the
View of Pfizer as to the Adequacy of Insurance
Coverage for the Heart Valve Litigations and Claims

The final category includes three documents related
to Pfizer's insurance coverage for heart valve
litigations. Defendants assert that all three are
protected by both attomey-client and work product
privilege.

(1} Priv. No. 1216
This document is a memo written by the director of
Pfizer's Corporate Risk Management Department,
Harvey R. Molloy, to the company's vice chairman,
Jean-Paul Valles. Defendants assert that the memo
was a response to a question raised by Pfizer's legal
department, and 1s therefore privileged.

*10 We disagree with this characterization. The
memo discusses an issue of risk management that is
purely a business decision--whether the cost of a
certain litigation is worth the potential gain resulting
from a victory in court. Accordingly, we find that
this memorandum was assembled in the ordinary
course of business and that it does not qualify for the
work product privilege under Fed.R.Civ.P. 26(b){3).
Indeed, the Eighth Circuit took the same position in
the Searle case, which defendants have cited
extensively in support of their position as to how the
Court should treat individual case reserves with
respect to discovery. In Searle, the court found
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certain risk management documents to be "in the
nature of business planning documents," noting that
the "risk management department was not involved in
giving legal advice or in mapping litigation strategy
in any individual case." 816 F.2d at 401. "A
business corporation may engage in business
planning on many fronts, among them litigation." Id.
That is the case here with this document.

Furthermore, because Pfizer's vice chairman was
neither an attorney nor a subordinate to one, this
communication is not protected by attorney-client
privilege either. Cf Fine v. Fucel Aerospace
Products Co., 133 E.R.D. 439, 444 (S.D.N.Y.1990)
{finding that a risk management report was not
protected by attorney-client privilege even though the
analysis was aimed at reducing litigation costs).
Thus, document Priv. No. 1216 is discoverable.

(i) Priv. No. 1239

This document, which is a memorandum from
Pfizer's General Counsel Paul S. Miller to another
Pfizer attorney (Stephen C. Kany) concerning the
Corporate Management Commuittee's authorization of
negotiations on behalf of Pfizer with certain
insurance companies, is privileged as an attorney-
client communication, though not as work product.
Defendants base their claim of attorney-client
privilege on the assertion that Mr. Miller sent the
memorandum (1) to inform Mr. Kany of the
Corporate Management Committee's decision on a
subject upon which the legal department had earlier
opined; and (2) to instruct Mr. Kany about how to
proceed with the underlying legal issue. (Kany Aff. q
3) In this scenario, the Corporate Management
Committee was the client and Mr. Kany its attorney;
the communication accordingly is entitled to the
benefit of the attorney-client privilege.

However, this document is not entitled to additional
protection under the work product doctrine because it
does not reveal litigation strategy in any individual
case. Rather, the subject matter resembles an
aggregate reserve estimate prepared for business
purposes. The document simply makes no revelation
about any particular case or case strategy.

(1ii) Priv. No. 1441
This document, a letter between two Pfizer non-
attorneys created at the direction of a Pfizer attorney,
describes the company's product liability losses in the
aggregate and is therefore not protected by work
product. Likewise, although the letter's author acted
at the direction of an attorney, the information was
not predominantly legal in nature and hence does not
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satisfy the requirements of attorney-client privilege.
Rather, the information contained in the letter
suggests that the attorney was acting more in the
capacity of business adviser than legal counsel. See
General Foods Corp. v. The Jay V. Zimmerman Co.,
No. 86 Civ. 2697, 1988 1].5.Dist. LEXIS 521, at *7
{S.DN.Y, Jan. 14, 1988) (rejecting privilege claim
because attorney was acting in role of business
adviser).

Il. Applicability of the Garner Doctrine to the
Discovery of Otherwise Privileged Material in a
Shareholder Class Action

*11 Recapping our conclusions thus far, we have
agreed with the general notion advanced by
defendants that documents related to individual case
reserves are protected from disclosure as work
product and/or as attormey-client communications.
However, based on our selective in camera review,
we have disagreed with defendants’ classification of
which documents relate to individual as opposed to
agpregate reserves.  As a result, we concluded that
defendants should release a large percentage of the
documents in category one because they are more
properly characterized as relating to aggregate
reserves. We also found that the insurer-insured
communications in category two were not protected
by the attorney-client privilege, though we agreed
that they could constitute work product. Finally, we
determined that documents with privilege numbers
1239, 1691, 1692, 1695, 1698, and 1704 satisfy the
requirements of the attorney-client privilege, the sole
basis on which the documents were withheld.

We now turn to the issue of whether we should order

the otherwise privileged attorney-client
communications to be produced on the basis of the
Garner doctrine.  We will pursue this inquiry in two
stages. First we will explore whether the facts of
this case parallel Garner; if so, we will proceed to
examine whether plaintiffs have made a showing of
good cause sufficient to warrant piercing the
attorney-client privilege.

(1) Similarity of the Pfizer Securities Litigation to a
Garner Situation

In the landmark case of Garner v. Wolfinbarger, 430
F.2d 1093 (5th Cir.1970), cert. denied, 401 1S, 974
(1971}, the Fifth Circuit considered the question of
whether shareholders in litigation against their
corporation can discover otherwise privileged
attorney-client communications on the basis of a
showing of good cause. Noting that management
does not manage for itself but ultimately for the
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benefit of its shareholders, the court refused to allow
the corporation to hide behind the privilege:
"[M]anagement judgment must stand on its merits,
not behind the ironclad veil of secrecy which under
all circumstances preserves it from being questioned
by those for whom it is, at least in part, exercised."
Id. at 1101. In what has become known as the
Garner doctrine, the court wrote:
[{Wlhere the corporation is in suit against its
stockholders on charges of acting inimically to
stockholder interests, protection of those interests
as well as those of the corporation and of the public
require that the availability of the privilege be
subject to the right of the stockholders to show
cause why it should not be invoked in the particular
instance.
Id. at 1103-04. The court then enumerated nine
factors that support a finding of good cauvse. [FIN§

Courts have not limited Garner to one particular
type of suit; rtather, the doctrine has been steadily
extended to encompass other fiduciary-type
relationships. See generally Gergacz, Attorney-
Corporate Client Privilege § 6.03[1][b], at 6-15, -16;
Developments--Privileged ~ Communications, 98
Harv.P.Rev. 1450, 1524-29 (1985). Most courts
apply the doctrine to derivative suits, |FN9] class
actions, |FN10] and individual claims {FN11] all
alike. Only the Ninth Circuit has limited Garner to
the context of the shareholder derivative suit. See
Weil v, Investment/Indicators  Research &
Managgement, 647 F.2d 18 (9th Cir.1981).

*12 The Ninth Circuit's view does possess a certain
logic. In a class action the shareholders act on
behalf of themselves and to the possible detriment of
shareholders who do not belong to the class, whereas
in a derivative action the shareholders act on behalf
of the corporation._[FN12] Furthermore, we do find
language in Garner that raises doubts as to its
applicability to certain class actions. In particular,
footnote seventeen in Garner reads as follows:
Due regard must be paid to the interests of
nonparty stockholders, which may be affected by
impinging on the privilege, sometimes injuriously
(though not necessarily so--in some situations
shareholders who are not plaintiffs may benefit).
The corporation is vulnerable to suit by
shareholders whose interests or intention may be
inconsistent with those of other shareholders, even
others constituting a majority.
Id. at 1101. On the other hand, Garner itseif
involved both a class action and a shareholder
derivative suit, and in footnote eleven the Court
wrote, "[Olur decision does not turn on whether that
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claim [the derivative claim] is in the case or out.” Id.
at 1097.

In the recent decision of fn re Bairnco Corp. Sec.
Lir, 148 F.R.D. 91 (S.D.N.Y.1993), Judge Connor of
this Court followed the line of authority that applies
Garner regardless of the type of suit filed in the case.
"While Garner arose in the context of the shareholder
derivative suit,” noted Judge Connor, "nothing in the
language or reasoning of Garner so limits its
holding." Id. at 97. Bairnco suggested that the fact
that stock value may fall as a consequence of an
adverse judgment, thereby harming nonparty
stockholders, does not bar application of the Garner
doctrine. While "[a]pplicability of the Garner
doctrine has typically rested on the existence of a
fiduciary duty or mutuality of interest between the
corporation and its shareholders at the time of the
communication sought to be discovered,” id. at 98,
Bairnco extended Garner to apply to the situation
where, as here, the plaintiff class includes investors
who were not fiduciaries at the time of the allegedly
fraudulent disclosure, but who later purchased the
stock in reliance thereon. [FN13|

The instant case bears a strong similarity to the facts
of the discovery dispute contested in Bairnco and to
other Garner sitnations.  Similar to this litigation
against Pfizer, Bairnco involved a class action
brought on behalf of investors who purchased
common stock over a one-year period in reliance on
allegedly fraudulent disclosures. Plaintiffs in
Bairnco alleged that defendants violated certain
securities laws--specifically, Section 10(b) of the
Exchange Act and Rule 10b-5 promulgated
thereunder--by falsely claiming in public disclosures
that then present and unasserted future claims for
asbestos-related damages, and the cost of defending
against such claims, would not have a materially
adverse effect on the consolidated financial position
of Baimco and its subsidiaries. In an attempt to
ascertain the veracity of Baimco's public
representations  during the period in question,
plaintiffs asked defendants to produce all
conmumications from their attorneys concerning the
prospects of any litigation against Bairnco or its
subsidiaries over asbestos-related products or
concerning the extent of the company's economic
exposure therefrom. Defendants refused to produce
eleven documents on the grounds of relevance and of
attomey-client, joint defense, and work product
privileges. Ruling for the plaintiffs, Judge Connor
found the documents to be highly relevant and
rejected the assertions of privilege on the basis of the
Garner doctrine.
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*13 Plaintiffs here request the same treatment as
received by their counterparts in Bairnco. We agree
that the main facts of the cases are analogous and that
this is a situation where application of Garner is
appropriate. [FN14] Plaintiffs correctly note that the
documents in dispute here were not prepared in
anticipation of an action by shareholders for
securities fraud. Rather, the documents all relate to
defendants' exposure to tort plaintiffs in present and
future personal injury suits stemming from failures of
the mechanical heart valve. As in Bairnco, plaintiffs
do not seek the documents in question in order to
uncover the specific litigation strategies of Pfizer
with respect to individual tort claimants. Rather,
they seek the documents in order to ascertain whether
Pfizer deliberately disguised the true extent of its
financial exposure arising from defects in the
mechanical heart valve--an issue that is at the heart of
the underlying securities fraud action.

(2) Application of the Garner Good Cause Elements
Having decided that this is a Garner analog, we now
turn to the question of whether plaintiffs have
demonstrated good cause to abrogate the attorney-
client privilege attached to the documents in
question. We hold that they have not.

For simplicity of analysis, the nine Garner good
cause factors can be grouped into four broad
categories: (1) the discovering party's stake in the
fiduciary relationship; (2) the apparent merit of the
claim; {(3) the need of the discovering party for the

information; and (4) the mnature of the
communication itself. While the first and second
categories <clearly support plaintiffs' discovery

demand, the third and fourth do not; consequently,
we find that plaintiffs have not satisfied their Garner
burden.

Plaintiffs have satisfied the good cause factors
contained in categories one and two. With respect to
the first category, it is clear that plaintiffs represent a
substantial percentage of both shareholders and
shares. Cf E. Cohen v. Uniroval, Inc., 80 FR.D.
480, 484 (ED.Pa.1978). In terms of the second
category, that plaintiffs' underlying suit presents at
least a colorable claim is established by Judge
Keenan's December 21, 1990 denial of a motion to
dismiss for failure to state a claim pursuant to
Fed.R.Civ.P. 12(h}6).

However, turning to the third category, we do not
believe that plaintiffs have established sufficient need
for the information contained in the otherwise
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privileged documents to warrant their discovery.
Although the documents are specified and plaintiffs
do not intend a fishing expedition, we do not accept
that plaintiffs will have a serious need for the
information in light of our reclassification of many
formerly withheld documents into the category of
non-privileged aggregate information. Finally, with
respect to the fourth category, the revelation of
documents containing individual reserve figures
could unduly prejudice Pfizer in the wunderlying
products liability cases.

*14 In so holding, we do not take issue with Judge
Connor's general conclusion in Bairnco that, in
certain circumstances, stock investors are entitled to
pierce the attorney-client privilege in order to assess
the adequacy and veracity of the company's public
posture regarding the financial impact of foreseeable
litigation. As the court aptly noted in Bairnco:
Information given to Keene [a Baimco subsidiary]
concerning Keene's asbestos liability should be
highly revealing as to the veracity and sufficiency
of Keene's public disclosures concerning its
economic exposure and, perhaps more importantly,
particularly probative of Keene's good or bad faith
in making such disclosures. Keene's views as to
its litigation prospects were surely informed by, if
not wholly dependent upon, the information and
advice provided by counsel.  If Keene's public
statements were in conflict with the opinions it
received from its counsel, this would be highly
reievant evidence on the issue of Keene's scienter.
Similarly, in the present case, we agree that
documents containing statistical summaries of
present and pending claims are relevant because they
indicate the nature and probable financial impact of
heart valve litigation on Pfizer. This information has
a direct bearing on whether Pfizer recognized, but
failed to adequately disclose, the quantity of expected
litigation. Indeed, we have already directed
defendants to produce those documents on the ground
that they contain business information not protected
by attorney-client privilege. Accordingly, without
disagreeing with the rationale of Bairnco or Garner,
we do not find cause to abrogate the attorney-client
privilege attached to documents describing individual
case reserves.

(3) Application of the Garner Doctrine to Work
Product
The few federal courts that have faced the issue have
refused to extend the Garner doctrine to work
product, and we see no reason to depart from those
precedents.  See fn re fnrernational Sys., 693 F.2d
1235, 1239 (5th Cir.1982); Jin re Dayco Corp., 99

Page 10

ERD. 616, 620 (S.D.Ohio_ 1983 Ponovan 1.

Fizsimmons, 90 F.R.D. 583, 587 (N.D.IILI9&1)Y.

Unlike the attorney-client privilege, which serves

only the client's interest, the work product privilege

also operates to protect counsel from unfair and

intrusive disclosure. As one court has explained:
The Garner rule forecloses the use of attomey-
client privilege, itself intended for the ultimate
benefit of the client, to prevent disclosure of a
breach of the client's trust. Shareholders or
beneficiaries, however, do not stand in the same
position with respect to the artorney, for whom the
work product rule is designed to benefit, as they do
to their own trustees. And as a result, the Garner
analysis cannot be readily applied to defeat the
work product rule.

Donovan, 90 F.R.D. at 588. Furthermore, because
the discovering party may overcome the privilege for
ordinary work product by demonstrating "substantial
need" and "undue hardship," work product already
has its own version of the good cause exception. We
therefore will now look to whether the "substantial
need” and "undue hardship” exception is applicable
in the circumstances of this case.

III. "Substantial Need and Undue Hardship"
Exception to Work Product

*15 Rule 26(b}3) of the Federal Rules of Civil
Procedure allows a court to order the production of
ordinary work product in cases where "the party
secking discovery has substantial need of the
materials in the preparation of his case" and is
"unable without undune hardship to obtain the
substantial equivalent of the materials by other
means." See Upjiohn Co. v. United States, 449 1.8,
383..400 (1981}  Plaintiffs claim that even if the
work product privilege does attach to the documents
at issue here, they are nonetheless entitled to their
production on the basis of this exception. Plaintiffs
contend that the documents are unavailable ¢lsewhere
and that they provide the only basis for analyzing
Pfizer's method of calculating reserves.

We do not believe that the documents describing
individual case reserves are ordinary work product.
Rather, they are examples of opinion work product,
reflecting the "mental impressions, conclusions,
opinions, or legal theories of an attormey or other
representative of a party concerning litigation."
Fed R.Civ.P. 26(b)(3). In deference to the adversary
system's desire to maintain the secrecy of an
attorney's thought processes, opinion work product is
entitled to nearly absclute protection. See Sporck v.
Peil, 759 F2d 312, 316 (3d Cir.1985).
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Consequently, these documents are protected from
disclosure.

CONCLUSION
For the reasons stated above, the motion to compel
production is granted in part and denied in part.

[ENiS]
IT IS SO ORDERED.

FN1. This dispute was referred to us by
Judge Sonia Sotomayor, to whom the case is
assigned, in an Order dated February 5,
1993 for the purposes of determining (1)
whether and, if so, to what extent, plaintiffs'
motion to compel should be granted, and (2)
what further discovery, including deposition
discovery, shall be permitted on the
documents that are herein ordered to be
produced and in the case in general. In
addition, Judge Sotomayor directed
defendants to provide plaintiffs with a more
detailed description of the 3,397 documents
then in dispute. Subsequently, on June 11,
1993, the parties agreed to narrow the scope
of the dispute to the current 1219
documents. On June 15, 1993, plaintiffs
submitted a letter brief in support of their
motion to compel. Defendants responded
with an answering memorandum of law
dated August 6, 1993. Plaintiffs then filed a
reply memorandum on August 23, 1993,

FN2. For a sample of the discussion and
debate, see, eg., John W. Gergacz,
Attorney--Corporate Client Privilege 9 9
6.01-.04, 7.02[f] (1990 & Supp.); Steven
M. Abramowitz, Disclosure Under _ihe
Securities  Laws:  Implications _for __the
Attorney-Client Privilege, 90 Colum.L.Rev,
456, 479- 88 (1990); Stephen A. Saltzburg,
Corporate  Attornev-Client Privilege  in
Shareholder Litigation_and Similar Cases:
Gurner Revisited, 12 Hofstra L.Rev. 817
(1984); Note, The Artornev-Client Privilege
in Class Acrions: Fashioning an Exception
te Promote Adeguacy of Representation, %7
Harv.L.Rev. 947 (1984).

FN3. In making the rulings herein, we have
assumed that documents listing historic
settlement figures for individual cases have
been maintained in a confidential manner by
defendants and that the information reflected
therein is not publicly available., If these
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assumptions are incorrect, counsel for
defendants should inform us forthwith.

EFN4. We believe that the distinction
between individual case reserve and
aggregate case reserve documents is a
meaningful response to the parties’ overly
broad contentions as to which documents
should be considered as ones prepared for
the purpose of public reporting.

ENS. By way of illustration, documents
numbered 42, 83, 150, 177, 253, 288, 312,
343, 408, 435, 499, 544, 568, 620, 642 (last
page only), 672, 695, 716, 738, 761, 785,
811, 831, 852, 876, 910, 935, 1744, 1770,
1825 (pages two and three only), 1854,
1874, 1900, 1925, 1952, and 1983 reveal
aggregate  information. Documents
numbered 22, 62, 128, 202, 222, 365, 468,
642 (first four pages only), 1217, 1452,
1513, 1722, 1794, and 1825 (first page only)
disclose individual information.

ENG. Finally, it should be noted that even if
a document is not entitled to attorney-client
privilege status, that it is not subject to
disclosure if it is independently entitled to
work product protection.

FN7. Plaintiffs assert in footnote eight of
their June 15, 1993 letter brief that category
three includes documents labelled Priv. No.
1693 and 1694. However, these two
documents are not listed on defendants'
privilege log, nor were they included among
the category three documents sent by
defendants to the Court for in camera
review. Thus, we have assumed that
defendants no longer assert a claim of
privilege as to themn.

FN8. The factors are as follows: (1) the
number of shareholders and the percentage
of stock they represent; (2) the bona fides of
the shareholders; (3) the nature of the
shareholders' ¢laim and whether it is
obviously colorable; (4) the apparent
necessity and desirability of the shareholders
having the information and the availability
of it from other sources; (5) whether, if the
shareholders' claim is of wrongful action by
the corporation, it is of action criminal, or
illegal but not criminal, or of doubtful
legality; (6) whether the communication
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related to past or to prospective actions; (7)
whether the communication is of advice
concerning the litigation itself, (8) the
extent to which the communication is
identified versus the extent to which the
shareholders are blindly fishing; (9) the risk
of revelation of trade secrets or other
information in whose confidentiality the
corporation has an interest for independent
reasons. Garner, 430 F.2d at 1104,

EN9. See, e.g., [n re International Sys., 093
F.2d 1235 (5th Cir.1982); fn_re Trans-
Ocean_Tender Offer Sec. Lirig.. 78 F.R.D.
692 (N.D.H1.1978).

FN10. See, eg., In ve LTV Sec. Litig., 89
FR.D. 5395 (N.D.Tex. 1981y  Panter v.
Marshall Field, 80 FR.D. 718
(N.DIIL1978Y, E. Cohen v. Uniroval, 80
F.R.D. 480 (E.D.Pa.1978).

EN11. See eg., Cuintel v. Citibank, 567
F.Supp. 1357 (S.D.IN.Y.1983).

ENi2. We recognize that this is a somewhat
idealized description of the nature of a
derivative suit. Often times, the derivative
suit is designed to enhance the wealth of the
plaintiffs, or the plaintiffs' attorneys, and not
the company's equity-holders in general
See John C. Coffee, Understanding the
Plaintiff's Artorney:  The Implications of
Economic Theory for Private Enforcement
of Law  Through Class and Derivative
Actions, 86 Column.L.Rev. 669 (1986). Just
as in a class action, the stockholders
bringing the derivative suit may very well

the Garner doctrine. See fm_re¢ LTV
Securities  Litigution, 89 F.R.D. 3595
(N.D.Tex.1981); £. Cohen v. Uniroval, 80
F.R.D. 480 (E.D.Pa.1978).

EN14. For the sake of clarity, we should
note that certain aspects of the reasoning in
Bairnco are not applicable to the case at bar.
For example, as alternative grounds for
ordering production of the eleven documents
there in dispute, Judge Connor relied upon
the potential applicability of (1) an advice of
counse] defense (even though the defendants
represented that they had no intention of
raising the argument), and (2) the crime-
fraud exception to the attorney-client
privilege (even though the plaintiffs did not
allege criminal or fraudulent conduct). In
the instant suit, we see no reason to doubt
defendants' representation that they will not
be raising an advice of counsel defense.
Furthermore, plaintiffs have not alleged, nor
do the facts themselves so suggest, that the
documents in dispute were in furtherance of
the perpetration or attempted perpetration of
a crime or fraud.

FN15. If the parties continue to disagree
over which of the withheld documents
should be produced, they should present the
disputes to this Court by reference both to
the specific language in this Memorandum
and Order and the related document on the
privilege list.

Not Reported in F.Supp., 1993 WL 561125
(S.D.N.Y)

have their own idiosyncratic or highly
personal motives. This reality argues
against treating derivative suits differently
from class actions for purposes of applying
the Garner doctrine,

Motions, Pleadings and Filings (Back to top)
= 1:90cv(1260 (Docket) (Feb. 26, 1990)
END OF DOCUMENT

FN13. Two other cases have also applied
Garner without a fiduciary relationship
present between the parties. Like Bairnco,
both involved investors who sought
discovery of confidential documents from a
company owing them a duty pursuant to the
federal securities laws. These cases
concluded that actual shareholders and
investors who  will soon  become
shareholders share a sufficiently close
connection to warrant equal treatment under
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United States District Court, N.I>. Illinois, Eastern
Division.

SMITHKLINE BEECHAM CORPQORATION and

BEECHAM GROUP, p.l.c., Plaintiffs,
v.
PENTECH PHARMACEUTICALS, INC. and
ASAHI GLASS CO., LTD. Defendants.
No. 00 C 28585,

Nov. 6, 2001.
MEMORANDUM OPINION AND ORDER
NOLAN, Magistrate J.

*1 This patent infringement action is before the
Court on Plaintiffs' Motion to Compel Production of
Communications for Which Defendants Assert
Attorney-Client  Privilege or Work Product
Immunity. In their motion, Plaintiffs SmithKline
Beecham, Inc. and Beecham Group, p.lc.
{collectively "SB"), claim that Defendant Pentech
Pharmaceuticals, Inc. ("Pentech") improperly
withheld from production many of their documents;
objected to the production of documents from two
third parties; and prevented deposition testimony
about two meetings. SB further claims that Defendant
Asahi Glass Co., Ltd. ("Asahi") improperly withheld
from production many of its documents.

For the reasons explained below, Plaintiffs’ Motion
is GRANTED in part and DENIED in part.

DISCUSSION
I. Attorney-Client Privilege

For procedural issues in a patent case that are not
unique to patent law, courts are directed to " ‘apply
the law of the circuit in which the district court sits." '
McCook Metals LL.C v Alcog Ine., 192 FR.D. 242,
251 (IN.DIN.2000Y (quoting [n_re Spalding Sports
Worldwide, Ilnc.. 203 F.3d 300 (Fed.Cir.2000)).
Because SB's motion involves general issues of
privilege, the law of the Seventh Circuit applies. The
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Seventh Circuit test to determine attorney-client
privilege is: (1} Where legal advice of any kind is
sought (2) from a professional legal advisor in his
capacity as such, (3} the communications relating to
that purpose, (4) made in confidence (5) by the client,
{6) are at his instance permanently protected from
disclosure by himself or by the legal advisor, (8)
except the protection may be waived. United States v.
Evans, 113 F.3d 1457, 1461 (7th Cir.1997).

The privilege is narrowly construed in this Circuit,
and communications to an attomey are not always
cloaked with the privilege. SmithKline Beecham
Corp. v. Apotex Corp., 193 FR.D. 530, 534
(N.D 111.2000). For example, the fact that an attorney
has requested or received documents does not, by
itself, mean the documents are privileged. Blanchard
v FdgeMark Financial Corp., 192 F.R.ID. 233, 238
(N.D.I1.2000); 8BS Whitehall Bank & Trusi Co. v
Cory & Assocs. fue., No. 97 C 5827, 1999 WL
017842, at *4 (NDJH Aug 12, 1999). In
determining whether a document is subject to the
attorney-client privilege, the primary question is
whether "the document in question reveal[s], directly
or indirectly, the substance of a confidential attorney-
client communication.” SmithKline, 193 F.R.D. at
534, Communication of business or technical
information not involving legal advice is not
privileged. McCook, 192 F.R.DD. at 252,

The attorney-client privilege can be waived if the
communication is voluntarily disclosed to a third
party, Blanchard, 192 F.R.D, at 236, However, an
exception to the waiver rule may exist if (1) the
disclosure to the third party is for the purpose of
assisting the attorney in rendering legal advice or (2}
the third party shares a common legal interest with
the party claiming the privilege. /. al 236-37. "The
[common interest] rule can apply to any two parties
who have a 'common inferest' in current or potential
litigation, either as actual or potential plaintiffs or
defendants." /8] Whitehall, 1999 WI. 617842, at *3,
n t

*2 In this case, Pentech claims the following
documents are protected from disclosure by the
attorney-client privilege: [FN1] PN11-14, 16-24;
I0O(P)6; and OR(P)2-4._[FN2} Asahi claims the
privilege applies to all of its withheld documents,
AS1-11.
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EN1. Pentech's privilege log contained
additional attorney-client privilege claims,
but to reduce the number of issues in this
case, Pentech dropped their privilege claims
as to 14 documents. (See Defs.' Mem. in
Opp'nat3,n. 2.)

FN2. For the sake of convenience and
clarity, the Court will use the document
identification system the parties used in their
briefs. Documents designated "PN" are from
Pentech's privilege log; "AS" documents are
from Asahi; "IQ" documents are from the
University of lowa, a third party; and "OR"
documents are from Oread, a third party.

SB argues that Pentech cannot claimn the attorney-
client privilege for (1) documents disclosed to third
parties (PN17-18, 20-22; AS4, 11; IQ(P)6; and
OR(P) 2-4); (2) documents that relate to routine
technical issues (PN17, 20, 22, 24, 10(P)6); and (3)
documents that exhibit no attorney mvolvement
(PN18; OR(P)4).

Pentech responds that disclosure of certain
documents to third parties did not waive the attorney-
client privilege because Pentech and Asahi share a
common legal interest, and the disclosure to third
parties was necessary to assist Pentech's attorneys in
rendering legal advice. Pentech further argues that
documents SB describes as involving "routine
technical issues” were in fact related to legal advice.

I1. Work Product Doctrine

The work product doctrine is distinct from, and
broader than, the attorney-client privilege.
Blanchard, 192 F.R.D. at 237; dllendale Mut. Ins.
Co. v. Bull Darg Svs., Inc., 145 FR.D. 84, 86
(N.D111.1992). The work product doctrine protects
"documents and tangible things ... prepared in
anticipation of litigation or for trial by or for another
party or by or for that other party's representative
(including the other party's attorney, consultant,
surety, indemnitor, insurer, or agent)." Fed.R.Civ.P.

26(b)}3}.

The threshold determination of work product
generally is "whether, in light of the nature of the
document and the factual situation in the particular
case, the document can fairly be said to have been
prepared for or obtained because of the prospect of
litigation." Nerth Shore Gas Co. v. Elgin, Jolier &
Eastern Ry, Co., 164 FR.D. 59 61 (N.D.I11.1995)
{quoting Binks Mfe. Co. v. Nutiongl Presto Indus.
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fne., 709 F.24 1109, 1119 (7th Cir.1983})) (emphasis
added); Allendale, 145 F.R.ID. at 86. Therefore,
documents that were prepared for other reasons, such
as documents created in the ordinary course of
business, cannot be withheld as work product. See
Allendale, 145 F R.D. at 87 (holding that documents
prepared in the ordinary course of business are not
work product even if litigation is imminent or
ongoing); see also In re General Instrument Corp.,
190 FR.D. 527, 530 (N.D.1IIL.2000) ("{A] document
prepared for both legal and non-legal review is not
privileged."); [BS Whitchall, 1999 WL 617842, at *4
(quoting Loctite Corp. v. fel-Pro. Inc., 667 F.2d 577,
582 (7th Cir.1981)) (holding that only documents "
‘primarily concerned with legal assistance” ' are
cloaked with immunity).

Moreover, to be subject to work product immunity,
documents must have been created in response to "a
substantial and significant threat” of litigation, which
can be shown by "objective facts establishing an
identifiable resolve to litigate." Allendole. 145 F.R.D.
at 87 (citations omitted). Documents are not work
product simply because "litigation [is] in the air" or
"there is a remote possibility of some future
litigation." AfcCook 192 FR.ID. at 259; /8BS
Whitehall, 1999 WL 617842, at *S. "The articulable
claim likely to lead to litigation must pertain to this
particular opposing party, not the world in general."
McCook, 192 F R.D. at 259.

*3 The protection of the work product docirine may
be waived "where the protected communications are
disclosed in a manner which 'substantially increases
the opportunity for potential adversaries to obtain the
information." ' Blanchard, 192 F.R.D. at 237 (quoting
Behnia v Shapiro, 176 FRD. 277 279
(IN.DUINL.1997)); see also Minnesota Sch. Bds. Ass'n
Ins. Trust v. Employers Ins. Co. of Wausau, 183
ER.D. 627 (ND.I11.1999) ("A waiver only occurs,
however, if the disclosure to a third party 'is
inconsistent with the maintenance of secrecy from the

disclosing party's adversary." ").

An opponent may discover a party's work product
"only upon a showing that the party seeking
discovery has substantial need of the materials in the
preparation of the party's case and that the party is
unable without undue hardship to obtain the
substantial equivalent of the materials by other
means." Fed R .Civ,P. 26(b}(3). Furthermore, if the
work product involves "the mental impressions,
conclusions, opinions, or legal theories of an attormey
or other representative of a party concerning the
litigation," the immunity from production is "for all
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intents and purposes absolute," whether or not the
party seeking discovery has demonstrated a
substantial need. Fed R.Civ.P. 26(b)3); Scurro v
Commomvealth Edison Co., No., 97 C 7308, 1999
WL 3531, at *2 (N .D. M1 Jan, {1, 1999),

Pentech alleges documents PN1-12, 15, 17-18, 20-
31; AS1-11; IO(P) 1-42; and OR(P) 1, 4, are subject
to work product immunity. SB challenges the
immunity claim, arguing that Pentech has failed to
establish that the documents were prepared in
anticipation of litigation, and that documents
Involving testing or routine investipations were
created in the ordinary course of business and
therefore are not work product. Pentech answers by
stating that when a generic drug company decides to
compete with an established drug maker, litigation "is
a virtual certainty," and communications are therefore
made in anticipation of litigation.

In response to SB's argument that many of Pentech's
withheld documents pertain to technical analysis and
therefore are not work product, Pentech argues that
Iowa personnel were involved in two research
projects, only one of which involved product
development. Pentech goes on to state that "[i]f
Pentech is required to go into greater detail about the
nature of [the research project not involving product
development], Pentech would be forced to disclose
the very information that the work-product doctrine
seeks to protect ." (Defs.' Mem. in Opp'n at 12.)

II1. Findings

This Court has reviewed the briefs submitted by the
parties,  [EN3] the relevant case law, and the
documents at issue, which were submitted in camera
pursuant to the Court's request. Following are the
Court's findings as to the application of the privilege
to each of the documents Pentech and Asahi seek to
withhold:

FN3, The parties' briefs included many
arguments relating to the sufficiency of the
Defendants' privilege logs. Because the
Court chose to view the documents in
camera, the privilege logs' sufficiency is no
longer relevant and arguments related to
sufficiency are not included in this Opinion.

Documents PNI1-10, 15 17 20-23, 25-27 29-3]
{TN4], 10(P)2-5, 7-26, 28- 38, 40-42:

FN4. Document PN31 (and one page of
Document PN29) were not included in the
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materials submitted to the Court. The
Court's decision is based on its review of
similar documents and of the descriptions
included in Pentech's privilege log.

*4 The Court does not dispute that Pentech believed
litigation with SB was likely or even probable at the
time these studies and analyses were commissioned.
Pentech, however, must demonstrate the documents
in question were created for the purpose of litigation,
not in the ordinary course of business. Pentech was
required, for purely business reasons, to research the
composition and properties of the paroxetine
hydrochloride capsules for which it submitted an
Abbreviated New Drug Application ("ANDA") to the
Food and Drug Administration. Therefore, research
conducted before the ANDA was submitted was not
done solely for the purpose of litigation, and any
documents reflecting that research were not created
for litigation, no matter how likely it was that SB
would pursue litigation after Pentech filed its ANDA.
Accordingly, that research must be produced. See
SmithKiine Beecham Corp. v. Apotex Corp., No. 98 C
3952 2000 WL 116082, at *4 (N.D.HI, Jjan, 24,
2000). For the same reasons, Pentech cannot bar
testimony regarding the September 1997 and October
16998 meetings with third-party researchers.

Document PN11:

The document is a draft letter from client to attorney
and was not sent to third parties., The letter also
expressly demonstrates an intention to keep the
communication confidential. Therefore, it may be
withheld as privileged.

Document PNI2:

Page number PENS8252 may be withheld as an
attorney-client communication. The remainder of the
document, a letter from the FDA and materials sent
to or received from SB, is clearly not privileged and

must be produced.
Document PN13:

The letter is a communication from the client to his
attorney for the purpose of legal advice and may be
withheld as privileged.

Documents PNI4, 16:
The communications are from attorney to client, not

client to attorney, and are merely transmissions of
technical information, not legal advice. Therefore, the

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.




Case: 1:02-cv-05893 Document #: 527 Filed: 06/02/06 Page 46 of 94 PagelD #:10780

Not Reported in F.Supp.2d

Not Reported in F.Supp.2d, 2001 WL 1397876 (N.D.IIL.)

(Cite as: 2001 WL 1397876 (N.D.IIL.))

documents are not privileged and should be
produced. See McCook, 192 F R.D. at 252,

Document PNI8§:

The document is a draft letter and includes
handwritten notes from an attorney. It may be
withheld as an attorney-client communication and
work product.

Document PN19:

The document is merely a transnussion of a public
document from attorney to client. It does not include
legal advice and reveals no client communications, so
it must be produced.

Document PN24.:

It is not clear from the privilege log or from the
document itself whom the recipient attorney
represents. In addition, the document does not appear
to involve legal advice or a request for legal advice
from counsel. Therefore, it must be produced.

Documents PN28, IO(P)!, 6, 27, 39:

As explained above in discussing Documents PN1-
10 et al, Pentech cannot claim that scientific
analyses created before the ANDA was filed were
prepared solely for the purpose of litigation.
However, after the ANDA was filed and SB was
notified of Pentech's intent to market a competitive
generic drug, litigation with "this particular opposing
party," McCook, 192 F.R.D. at 259, was anticipated.
Moreover, the kinds of tests performed, the materials
used in the tests, and the specific compounds tested
may reveal the attorney's strategy in defending the
infringement claim. See Jardon Golf Co., Inc. v.
BBMG Golf Ltd., 156 F.R.D. 641, 648 (N.D.111.1994).
Finally, SB has made no claim of a substantial need
for the materials. These documents, which reflect
experiments and analyses created or performed by
Pentech, its attorneys, and/or its consultants after the
ANDA was filed, are subject to work product
mmmunity and may be withheld.

Document OR(P)]:

*5 The document may be withheld as work product
because it reveals an attorney's litigation strategy.
The work product immunity was not waived by
disclosing the information to a third party, because
disclosure to Oread did not increase the opportunity
for potential adversaries to obtain the information and
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was not inconsistent with the maintenance of secrecy.
The nature of the document, coupled with the parties’
relationship, indicate that Pentech intended to
maintain the confidentiality of the document.
Moreover, while not dispositive, Pentech's claim that
the parties had executed a confidentiality agreement
"militates against a finding of a waiver [of work

product immunity]." Blanchard, 192 F.R.D. at 237.

Document OR(P)2:

The document reflects a meeting concerning
litigation issues and contains privileged information.
The document lists the meeting participants and
summarizes  privileged communications, and
therefore it may be withheld. See SmithKline, 19

FR.D. at 538: McCook, 192 FR.D. at 252.

Documents OR(P)3-4:

The documents include privileged communications
and disclosure of the communications to Oread was
necessary to assist Pentech's attorney in rendering
legal advice. They may be withheld.

Documents ASI-5:

These documents are apparently communications
between Asahi Tokyo and its Japan-based attomeys
at Morrison & Foerster LLP. If the documents are
privileged under Japanese law, "comity requires us to
apply that country's law to the documents at issue."
McCook, 192 E.R.D. at 256. The defendants have the
burden to establish that under Japanese law, the
communications contained in Documents AS1-5 are
protected by the attorney-client privilege, See id. at
256-58. Pentech's Memorandum in Opposition to
Plaintiffs' Motion to Compel provides no support for
the argument that these documents are privileged
under the applicable law of Japan. Pentech must
submit to the Cowt proof that the documents are
privileged, through case law and/or an affidavit of an
attorney familiar with Japanese law regarding
attorney-client privilege, stating the relevant law and
applying it to the communications at issue. If Pentech
cannot meet its burden of proving the documents are
privileged within 21 days, they must be produced.

Additionally, several pages from these documents
and others withheld by Asahi are wholly or partly in
Japanese. Because the Court cannot review the
contents of the documents, Pentech has not met its
burden of showing the attomey-client privilege
applies to these pages. Unless Pentech provides the
Court with English translations of the Japanese
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portions of the documents within 21 days, those
pages must be produced. The pages include: ASI;
AS2 (page number AGC6040); AS3 (pages I and 3-5
of the document; the Japanese langnage pages are not
numbered); AS4; and ASS5 (AGC6044).

Document AS6:

The document is a privileged communication
between Asahi and its American attorney regarding
patent issues and may be withheld.

Document AS7:

*6 Page AGC6056 of Document AS7 is in Japanese
and, as explained above, it must be produced if
Pentech does not provide the Court with an English
translation. Pages AGC6057-66 of the document
contain privileged communications with an American
attorney regarding a patent application and a
proposed draft of a submission to the United States
Patent & Trademark Office, which is also privileged.
See [in_re Spalding, 203 F.3d at 803-06. Those pages
may be withheld.

Document ASS:

Page AGC6067 is in Japanese and must be produced
if Pentech does not provide the Court with an English
translation. Pages AGC6068-69 are privileged
communications with an American attomey
regarding patent issues and therefore may be
withheld. Pages AGC6070-84 are documents
prepared for submission to the United States Patent &
Trademark Office. Because there is no expectation of
confidentiality in these documents, they are not

Documents AS9-10:

The documents contain privileged communications
with an American attorney regarding patent issues
and therefore may be withheld. However, pages
AGC6085- 86 and AGC6088 are partly in Japanese
and those portions must be produced if Pentech does
not provide the Court with an English translation.

Document ASII:

The document is a confidential communication from
an American attorney to Pentech regarding legal
advice concerning patents. The document maintains
the privilege even though it was disclosed to Asahi,
because Asahi and Pentech share a common legal
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interest. The entire document may be withheld.

CONCLUSION
For the foregeoing reasons, the Court finds that
Plaintiffs' Motion to Compel Production of
Communications for Which Defendants Assert
Attorney-Client Privilege or Work Product Immunity
is GRANTED in part and DENIED in part.

Not Reported in F.Supp.2d, 2001 WL 1397876
(N.D.IiL)
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= 2006 WL 740098 (Trial Motion, Memorandum and
Affidavit) SKB's Memorandum Regarding Apotex'S
Motion to Intervene to Modify Protective Order (Feb.
3, 2006)

« 2003 WL 23417029 (Trial Motion, Memorandum
and Affidavit) Motion to Dismiss Pending
Counterclaims (Jul. 22, 2003)

+ 2003 WL 23417018 (Trial Motion, Memorandum
and Affidavit) Asahi Glass Company's Memorandum
in Opposition to Plaintiffs’ Motion to Dismiss All
Claims and Counterclaims, and These Actions,
Between SB and AGC (May. 30, 2003)

» 2003 WL 23831790 (Trial Motion, Memorandum
and Affidavit) Asahi Glass Company's Memorandum
in Opposition to Plaintiffs’ Motion to Dismiss all
Claims and Counterclaims, and These Actions,
Between SB and AGC (May 30, 2003)

= 2003 WL 23417350 (Trial Motion, Memorandum
and Affidavit) Motion to Dismiss All Claims and
Counterclaims, and These Civil Actions, Between SB
and Asahi (May. 19, 2003)

« 2003 WL 23417026 (Trial Motion, Memorandum
and Affidavit) AGC's Memorandum in Opposition to
the Motion by the Frommer Law Firm to Withdraw
from its Representation of AGC (Apr. 29, 2003)

+ 2003 WL 23417345 (Trial Motion, Memorandum
and Affidavit) AGC's Memorandum in Opposition to
the Motion by the Frommer Law Firm to Withdraw
from its Representation of AGC (Apr. 29, 2003)

= 2003 WL 23417339 (Trial Motion, Memorandum
and Affidavit) Motion for Temporary Protective
Order to Seal Settlement Agreements Submitted for
in Camera Review (Apr. 23, 2003)
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and Affidavit) Motion Under Local Rule 83.17 to
Withdraw as Attorneys of Record on Behalf of
Defendant Asahi Glass Co., Ltd. (Apr. 10, 2003)

= 2003 WL 23831788 (Trital Motion, Memorandum
and Affidavit) Joint Response by Plaintiffs and
Defendant Pentech Pharmaceuticals, Inc. to
Questions Raised by Court on April 17, 2003
Regarding Agreed Motion to Dismiss (Apr. 2003)

+ 2003 WI 23831789 (Trial Motion, Memorandum
and Affidavit) Response by Defendant and
Counterclaim Plaintiff Asahi Glass Co., Ltd., to
Questions Raised by Court on Apnl 17, 2003,
Regarding Motion to Dismiss (Apr. 2003)

* 2002 WL 32450820 (Trial Motion, Memorandum
and Affidavit) Plaintiffs' Unopposed Motion to
Amend the Briefing Schedule Regarding Defendants'
(1) Motion to Reopen Limited Fact Discovery and (2)
Motion to Amend Answer and Counterclaim {Dec.
31,2002)

= 2002 WL 32450815 (Trial Motion, Memocrandum
and Affidavit) Defendants’ Submission of Non-
Confidential Version of Defendants’ Motion to
Amend the Answer and Counterclaim (Dec. 13,
2002)

» 2002 W1, 32450809 (Trial Motion, Memorandum
and Affidavit) Defendants’ Motion for Leave to File
Oversize Brief (Dec. 10, 2002)

= 2002 W1 32450805 (Trial Motion, Memorandum
and Affidavit) Defendants' Motion to Reopen
Limited Fact Discovery (Dec. 06, 2002)

= 2002 WE 32450798 (Trial Motion, Memorandum
and Affidavit) Plaintiffs' Memorandum in Support of
Their Motion to Compel Rule 34 Inspections of
Sampling of Paroxetine Materials {Dec. 03, 2002)

= 2002 WL 32692922 (Trial Motion, Memorandum
and Affidavit) Plaintiffs’ Memorandum in Support of
their Motion to Compel Rule 34 Inspections of
Sampling of Paroxetine Materials (Dec. 3, 2002)

« 2002 WI 32692926 (Trial Motion, Memorandum
and Affidavit) Plaintiffs' Reply in Support of Their
Motion to Compel Rule 34 Inspections of Sampling
of Paroxetine Materials (Dec. 3, 2002)

= 2002 WL 32450824 (Trial Motion, Memeorandum
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and Affidavit) Plaintiffs’ Motion to Extend Stay on
FDA Approval of Pentech's ANDA, Because the
Defendants Breached Their Duty to Reasonably
Cooperate in Expediting the Litigation (Nov. 18,
2002)

» 2002 W1, 32450793 (Trial Motion, Memorandum
and Affidavit) Motion for Leave to File Additional
Appearances of Counsel (Nov. 04, 2002)

and Affidavit) Plaintiffs' Memorandum in Support of
Their Motion to Compel Production of an Unsolicited
Document (Jun. 28, 2002)

« 2002 WL 32450744 (Trial Motion, Memorandum
and Affidavit) Pentech Pharmaceuticals, Inc.'s
Memeorandum in Opposition to Plaintiffs' Motion to
Compel Production of an Unsolicited Document (Jun.
28, 2002)

= 2002 WL 32450750 (Trial Motion, Memorandum
and Affidavit) Pentech Pharmaceuticals, Inc.'s
"Omnibus" Memorandum in Opposition to Plaintiffs'
Motion to Compel Defendant to Provide Discovery
About its R&D and in Support of Defendant's Motion
for A Protective Order Under Rule 26(c)(4) (Jun. 28,
2002)

» 2002 W1 32450755 (Trial Motion, Memorandum
and Affidavit) Pentech Pharmaceutical Inc.'s
Memorandum in Opposition to Plaintiffs' Motion to
Compel Production of Documents from Third Parties
that Defendant Pentech is Blocking on Relevance
Grounds (Jun. 28, 2002)

* 2002 WL 32450761 (Trial Motion, Memorandum
and Affidavit) Defendants Memorandum In Support
of Their Motion for Summary Judgment Under Fed.
R. Civ. P. 56(c) (Jun. 28, 2002)

o 2002 WL, 32450767 (Trial Motion, Memorandum
and Affidavit) Defendants’ Reply Memorandum in
Support of Their Motion for Summary Judgment
Under Fed. R. Civ. P. 56(c) (Jun. 28, 2002)

= 2002 WL 32450772 (Trial Motion, Memorandum
and Affidavit) Defendants’ Memorandum in Support
of Their Opposition to Plaintiffs’ Motion to Modify
the January 11, 2001 Order (Jun. 28, 2002)

» 2002 WL 32450775 (Trial Motion, Memorandum
and Affidavit) Plaintiffs' Motion for Leave to Amend
Their Complaint to Deem Case Exceptional and
Recover Attorney Fees (Jun. 28, 2002)
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e 2002 WL 32450781 (Tral Motion, Memorandum
and Affidavit) Pentech's Memorandum in Opposition
to Smithkline's "Motion to Compel Pentech's
Production of X-Ray Testing and Samdles of 30 mg
Dosage Capsules Made with the Same Formulation
as Pentech's Anda Capsules” {(Jun. 28, 2002)

» 2002 WL 32450787 (Trial Motion, Memorandum
and Affidavit) Pentech's Memorandum in Reply to
SB's Opposition to Pentech's "Motion to Compel
Plaintiffs to Produce the Documents and/or Things
Sought by Pentech's Request No. 247" (Jun. 28,
2002)

= 2002 WL 32692876 (Trial Motion, Memorandum
and Affidavit) Plaintiffs' Memorandum in Support of
Their Motion to Compel Production of an Unsolicited
Document (Jun. 28, 2002)

= 2002 WL 32692884 (Trial Motion, Memorandum
and Affidavit) Pentech Pharmaceuticals, Inc.'s
"Omnibus" Memorandum in Opposition to Plaintiffs'
Motion to Compel Defendant to Provide Discovery
About its R&D and in Support of Defendant's Motion
for a Protective Crder Under Rule 26{c}(4) (Jun. 28,
2002)

« 2002 WL 32692880 (Trial Motion, Memorandum
and Affidavit) Pentech Pharmaceutical Inc.'s
Memorandum in Opposition to Plaintiffs' Motion to
Compel Production of Documents from Third Parties
that Defendant Pentech is Blocking on Relevance
Grounds (Jun. 28, 2002)

« 2002 W1, 32692890 (Trial Motion, Memorandum
and Affidavit) Defendants' Memorandum in Support
of their Motion for Summary Judgment Under Fed.
R. Civ. P. 56(c) (Jun. 28, 2002)

+ 2002 WL 320692892 {Trial Motion, Memorandum
and Affidavit) Defendants' Reply Memorandum in
Support of theirt Motion for Summary Judgment
Under Fed. R. Civ. P. 56(c) (Jun. 28, 2002)

» 2002 WL 32692896 (Trial Motion, Memorandum
and Affidavit) Defendants’ Memorandum in Support
of their Opposition to Plaintiffs' Motion to Modify
the January 11, 2001 Order (Jun. 28, 2002)

= 2002 WL 32692905 (Trial Motion, Memorandum
and Affidavit) Memorandum in Support of "Pentech's
Motion to Compel Plaintiffs to Produce the
Documents and/or Things Sought by Pentech's
Request No. 247" (Jun. 28, 2002)

Page 7

= 2002 WE 32692912 (Trial Motion, Memorandum
and Affidavit) Pentech's Memorandum in Opposition
to Smuthkline's "Motion to Compel Pentech's
Production of X-Ray Testing and Samdles of 30 MG
Dosage Capsules Made with the same Formulation as
Pentech's Anda Capsules” (Jun. 28, 2002)

» 2002 WL 32692918 (Trial Motion, Memorandum
and Affidavit) Pentech's Memorandum in Reply to
SB's Opposition to Pentech's "Motion to Compel
Plaintiffs to Produce the Documents and/or Things
Sought by Pentech’s Request No. 247" (Jun. 28,
2002)

» 2002 W1, 32692870 (Trial Motion, Memorandum
and Affidavit) Plaintiffs' Reply to Defendants’
Opposition to Plaintiffs’ Motion for a Protective
Order for Deposition of Plaintiffs' In-House Counsel,
Charles M. Kinzig, Esq. (Jun. 23, 2002)

« 2002 W1 32450730 (Trial Motion, Memorandum
and Affidavit) Plaintiffs’ Motion to Close Fact
Discovery and Defer Expert Discovery Pending an
Election by Pentech (Jun. 04, 2002)

¢ 2002 WL 32692880 (Trial Motion, Memorandum
and Affidavit) Pentech Pharmaceuticals, Inc.'s
Memorandum in Opposition to PlaintiffsMotion to
Compel Production of an Unsolicited Document (Jun.
2002)

= 2002 WL 32450723 (Trial Motion, Memorandum
and Affidavit) Plaintiffs’ Motion for A Protective
Order for Deposition of Plaintiffs' In-House Counsel,
Charles M. Kinzig, Esq. (May. 31, 2002)

* 2002 WI, 32450715 (Trial Motion, Memorandum
and Affidavit) Pentech's Memorandum in Opposition
to Smithkline’s "Motion to Compel Pentech's
Production of X-Ray Testing and Samples of 30 mg
Dosage Capsules Made With the Same Formulation
as Pentech's Anda Capsules” (May. 13, 2002)

« 2002 WL 32692864 (Trial Motion, Memorandum
and Affidavit) Pentech's Memorandum in Cpposition
to Smithkline's "Motion to Compel Pentech's
Production of X-Ray Testing and Samples of 30 Mg
Dosage Capsules Made with the Same Formulation
as Pentech's Anda Capsules" (May 13, 2002)

+ 2002 W1, 32450698 (Trial Motion, Memorandum
and Affidavit) Defendant Pentech Pharmaceuticals,
Inc.'s Motion to Submit an Oversized Memorandum
(May. 10, 2002)
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» 2002 WL 32450708 (Trial Motion, Memorandum
and Affidavit) Notice of Defendant Asahi Glass
Company, Ltd's Motion to Submit an Oversized
Memorandum in Opposition to Plaintiffs' Motion for
Leave to Amend Their Complaint to Deem Case
Exceptional and Recover Attorney Fees (May. 10,
2002)

« 2002 WL 32450691 (Trial Motion, Memorandum
and Affidavit) Plaintiffs' Motion for Leave to Amend
Their Complaint to Deem Case Exceptional and
Recover Attorney Fees (Mar. 29, 2602)

= 2001 WE 34483667 (Trial Motion, Memorandum
and Affidavit) Plaintiffs’ Motion to Modify January
11, 2001 Order to Permit Discovery of Defendants'

Business Relationships Concerning Paroxetine {(Nov.
29, 2001)

= 2601 WL 34483670 (Trial Motion, Memorandum
and Affidavit) Plaintiffs' Motion to Compel
Production of Additional Communications for Which
Defendant Asahi Asserts Attorney-Client Privilege or
Work Product Immunity (Nov, 29, 2001)

» 2000 WI, 34304588 (Trial Pleading) Complaint
(May 11, 2000)

+ 2000 WIE 34442519 (Trial Pleading) Complaint
(May 11, 2000)

* 1:00CV02855 (Docket) (May. 11, 2000)
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United States District Court,
E.D. Louisiana.
SOUTHERN SCRAP MATERIAL CQ., et al,
V.
George M. FLEMING; Fleming & Associates L.L.P.,
Fleming, Hovenkamp & Grayson,
P.C.; John L. Grayson; Mark A. Hovenkamp; Bruce
B. Kemp; 1.. Stephen Rastanis;
The Law Offices of L. Stephen Rastanis; John B.

Lambremont, St.; The Law

Offices of John B. Lambremont, Sr.; Ken J. Stewart;
Frederick A. Stolzle, Jr.;
Frederick A. Stolzle, Jr. & Associates
No. Civ.A. 01-2554.

June 18, 2003,

MEMORANDUM OPINION AND ORDER

*1 This action, which invokes the civil RICO
Jurisdiction of the Court under 18 U.S.C. § 1964
iFN1] invelves claims by plaintiffs, Southern Scrap
Material Co., LLC, SSX, L.C., and Southem
Recycling, LLC, against the defendant attorneys
listed above. This matter is before the undersigned
magistrate judge pursuant to the mandate of the Fifth
Court of Appeals [Rec. Doc. 107] and the reference
of district judge to consider arguments of the parties
that certain documents for which discovery is sought
are protected by the work-product doctrine or the
attorney-client privilege. More particularly, presently
before the Court are the following contested
discovery motions:

FNI1. On August 20, 2001, plaintiffs filed
their Complaint [Rec. Doc. 1] pursuant to
the 28 U.S.C. § § 1331 and 1337, and 18
U.5.C. § § 1964¢a) and 1964(c), Title IX of
the Organized Crime Crime Control Act of
1970, also known as the Racketeer
Influenced and Corrupt Organization Act
(RICO).
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(1) Plaintiffs Southern Scrap Material Co., LLC,
SSX, L.C, and Southern Recycling Co. LLC's
(hereinafter collectively referred to as "Southern
Scrap”) Motion and Memorandum in Support of
Maintenance of Privilege over various documents
submitted for in camera review [Rec. Doc. # 188];
(2) Defendants Frederick A. Stolzle, Jr. and
Frederick A. Stolzle, Jr. & Associates' ("Stolzle
defendants") Motion to Sustain Attorney-Client
and Work Product Privileges [Rec. Doc. # 187];

(3) Defendants Fleming & Associates, L.L.P., and
George Fleming's ("Fleming defendants") Joint
Motion and Memorandum to Sustain Work Product
and Attorney/Client Privileges [Rec. Doc. # 189];
{4) Defendant Ken J. Stewart's Motion and
Memorandum to Sustain the Privilege on
Documents Produced for /n Camera Inspection
[Rec. Doc. # 198]; and

(5) Defendant John B. Lambremont, Sr. and Law
Offices' Memorandum in Support of Sustaining
Work Product and Attomey-Client Privileges.
[Rec. Doc. # 186].

I. BACKGROUND

Necessarily predicate to any ruling on the privileges
claimed is some understanding of the climate in
which the instant case arose and the tenor and
substance of the allegations which presaged the
instant motions to compel. On August 20, 2001, the
plaintiff, Southern Scrap, filed a complaint naming
the following trial attorneys as defendants, to wit:
George M. Fleming, Fleming & Associates, L.L.P,,
Fleming, Hovenkamp & Grayson, P.C., John L.
Grayson, Mark A. Hovenkamp, Bruce B. Kemp, L.
Stephen Rastanis, The Law Offices of L. Stephen
Rastanis, John B. Lambremont, Sr., The Law Offices
of John B. Lambremont, Sr., Ken J. Stewart,
Frederick A. Stolzle, Jr. and Frederick A. Stolzle, Jr.
and Associates. See Southermn Scrap's Complaint
[Rec. Doc. # 1]. Southern Scrap seeks-relief pursuant
to § § 1961-68, § 901(a) of Title IX of the
Organized Crime Control Act of 1970, as amended,
otherwise known as the Racketeering Influenced and
Corrupt Organizations Act of 1970 ("RICO"), and in
particufar, under 18 U/.3.C. § 1964. Following the
filing of the Southem Scrap's RICO case statement
{Rec. Doc. # 3], defendants filed their motion to
dismiss pursuant to Fed.R.Civ.P. 12(b)(6). [Rec. Doc.
# 11]. Finding that the alleged "improprieties and
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calculated manipulations set out in the RICO case
statement” were sufficient to defeat the defendants’
motion to dismiss the Court denied same, as well as
the defendants' Motion for More Definite Statement.
[Rec. Doc. 's 23 and 27]. The parties were ordered to
exchange initial disclosures by March 12, 2002. The
claims against the defendant Mark A. Hovenkamp
were dismissed with prejudice. [Rec. Doc. # 41]. On
May 6, 2002, Southern Scrap filed an amended
complaint with respect to its damages. [FN2} [Rec.
Doc # 65].

FN2, Plaintiff amended their original RICO
complaint alleging "severe financial and
business losses, and damage to reputation,
negative  publicity, decreased company
productivity, decreased employee morale,
and fear of frivolous lawsuits," to state: "As
a proximate cause of the Attorneys' violation
of 18 US.C. § 1962(¢} and (d), Plaintiffs
have been injured in their business or
property for the reasons described above and
because they were forced to expend a
significant amount of time and money in the
maintenance of defenses to these numerous,
yet meritless lawsuits. The Attorneys have
caused Plaintiffs damages consisting of the
attorneys fees, expenses, costs, and time
associated with the defense of these
frivolous  lawsuits." See  Amended
Complaint at 9 152 {Rec. Doc. # 65].

*2 In its application presently before the Court in the

natwre of a Motion to Compel Production of
Documents, Southern Scrap characterizes the
defendant attorneys as "a group of plaintiffs’
attorneys that encircled Southemn Scrap like jackals in
an attermnpt to extort settlement funds," [FN3] from
plaintiff scrap metal companies, which are along,
with the judicial system and others, victims of the
defendant attorneys' RICO conspiracy.__ [FN4]
Plaintiffs’ RICO complaint casts the defendant
attorneys into two groups of actors, the Baton Rouge
area plaintiffs’ attorneys and the Texas plaintiffs'
attorneys, who allegedly came together in 1995,
formed an association-in-fact, and, working together,
"unleashed a torrent of eleven (11) frivolous and
baseless lawsuits against [Southern Scrap], alleging
everything from mass exposure to toxic torts to
discriminatory hiring practices." _[FN3] Southemn
Scrap contends that "all of the resolved underlying
cases were either dismissed on sumumary judgment,
by the Court of Appeals, or in exchange for not
seeking sanctions against the defendants," and "not a
single one of these cases had any merit." [FN6

Page 2

FN3.  See  Plaintiffs' Motion and
Incorporated Memorandum in Support of
Maintenance of Privilege over Various
Documents  Submitted for In Camera
Review, atp. 2.

EN4. See Complaint at§ IV [Rec. Doc. 1].

EN3.  Southern Scraps’ Motion and
Incorporated Memorandumn in Support of
Maintenance of Privilege over Various
Documents Submitted for In Camera
Review, at p. 3.

FN6. Id. at 4.

Southern Scrap specifically alleges that the
defendant attorneys (i.e., plaintiffs' attomeys in the
underlying state court litigation), exceeded any
legitimate role they may have had as diligent
adversaries by filing baseless claims and, in so doing,
committed mail fraud (18 U.S.C. § 1341) and wire
fraud (18 U.S.C. § 1343) in furtherance of their
scheme to bring extortionate pressure to settle cases,
inflicting heavy costs in terms of legal expenses for
defense against the false and fraudulent claims.
Additionally, Southern Scrap claims violations of the
Hobbs Act, 18 U.S.C. § 1951, referring to attempts
by defendant attorneys to induce the scrap metal
companies to pay funds to settle the fraudulent state
court suits by threats of filing more of the same and
thus inflicting even heavier financial losses.

The defendant attorneys have denied the allegations
against them and subrnit that the allegations in the
RICO case statement are unsupported allegations.
Defendants response to the plaintiffs’ characterization
of the underlying state court litigation and their roles,
in that Southern Scrap's statement erroneously
suggests that all of the attorney defendants assisted in
the prosecution of all eleven (11} wunderlying
lawsuits. Moreover, Defendants contend that the
Court should give little or no credence to Southermn
Scrap's argument that the underlying lawsuits were
frivolous and baseless, in light of the fact that three of
the underlying state court cases remain pending, one
having survived a La.Code Civ. Proc. Art. 863
motion to dismiss hearing.

[I. CONTENTIONS OF THE PARTIES

1. SOUTHERN SCRAP'S CHALLENGES TO
DEFENDANTS' PRIVILEGE LOGS
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Southern Scrap challenges the documents listed in
the various defendant attorneys’ privilege logs on
various grounds, including the following, to wit: {1)
regarding documents which relate to the business
aspects of the defendants' legal practices, including
fee agreements and agreements between counsel
entered prior to the commencement of the litigation,
Southern Scrap contends that they are discoverable
and do not constitute the rendition of legal advice,
nor are they protected work product; (2) articles,
including maps, photographs, videos, and the like, all
without attorney commentary, are discoverable; (3)
documents which discuss purely factual matters
without the addition of mental impressions or
strategy of counsel are discoverable and do not
constitute protected work product; (4) vintage
documents dating back one to six years prior to the
institution of the first lawsuit are discoverable; (5) the
attorney-client privilege was waived with respect to
the publication of "Scrap Notes"; (6) any claim of
privilege was waived with respect to "the Becnel
communications;” (7) "ALR Customer" and "CLR
Customer” documents are not privileged; and (8)
certain miscellaneous items, including the "Letters to
Reverends," are also discoverable. Plaintiffs argue
that, in any event, they have demonstrated their
substantial need for the challenged documents.
Southemn Scrap highlights that the attorney
defendants have denied the RICO claim and alleged
the affirmative defense of good faith, and contends
that the documents are necessary impeachment and
cannot be obtained from an alternative source.

*3 The Stolzle defendants submit that they currently
represent individuals in toxic exposure/personal
injury litigation against the Southern Scrap plaintiffs.
Defendants further advise that three of the "eleven
(11) underlying cases” were filed in Louisiana's
Nineteenth Judicial District and are still pending, to
wit: Harmason v. Southern Scrap Material Co., Inc.,
Docket No. 415,360 "C"; Curry v. Southern Scrap
Material Co., Docket No. 421,244 "C"; and Banks v.
Southern Scrap Material Co., 421,023 "H."
Essentially, the Stolzle defendants argue that
Southern Scrap's discovery requests demand the
production of nearly every document maintained in
client and attorney work files of the aforesaid
underlying toxic tort litigation, and Stolzle submits
that certain documents are protected by the work
product and/or attorney-client privileges. Per the
Court's October 16, 2002 order, Stolzle submitted a
tabular log identified as Exhibit "B” which identifies
each of eighty-five (85) documents withheld, along
with the corresponding documents in tabbed binders
for in camera review. Stolzle notes that the list of
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eighty-five documents was narrowed down from an
October 11, 2002 privilege log, which previously
identified tens of thousands of pages of privileged
documents.

Regarding the documents listed on Exhibit "B," the
Stolzle defendants argue that the fact that defendants
have denied the allegations asserted against them in
Southern Scrap's RICO complaint does not "place-at-
1ssue” any "factual information,” resulting in a waiver
of the privileges claimed. Defendants further hearken
back to the strictures of Rules 9(b) and 11, and more
particularly, remind Southern Scrap plaintiffs that,
prior to filing the instant lawsuit, they should have
had knowledge of the specific "facts" and "law,"
which support their allegations, and thus may not,
consistently with their Rule 11 obligation, now claim
they do not have access to the facts and/or that they
have substantial need within the meaning of Rule
26(b)(3)._[FN7] Defendants admit that the work
product doctrine protects documents and not
underlying facts, but highlight federal law which
stands for the proposition that a document does not
lose its privilege status mercly because its contains
factual information. [FN&

EN7. See Stolzle Defendants' Motion to
Sustain Attorney Client Privilege, at p. 5 n.
3 (citing Williams v. WMX Technologies,
Inc., 112 F.3d 175, 177 (3" Cir.1997)).

FNB. Id at 6 (citing High Tech
Communications, Inc. v. Panasonic Co.,
1995 WL 45847 at *6 (E.D.La., Feb. 2,
1998), inter alia ).

The Stolzle defendants, along with the other
defendants in this case, accuse Southern Scrap of
attempting to use this RICO action to circumvent
Louisiana's scope of discovery regarding experts in
the pending state court litigation, i.e., "experts"
identified in an article 863 hearing in the underlying
state court litigations._ [FN9] Finally, the Stolzle
defendants submit that surveillance videos,
photographs, and all communications with
prospective clients are clearly subject to the work
product doctrine and the attorney-client privilege.

{FN10

FNO. See id., at p. 8 (noting La. Civ.Code of
Proc. Art. 1424, inter alia, recognizing that
under Louisiana law there is an absolute
privilege against the discovery of writing,
mental impressions, conclusions or opinions
of an expert or any attorney).
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ENIO. /d. at 11-12.

The Fleming defendants have submitted their own
privilege log and corresponding tabbed binder of
documents for in camera review. In addition to the
arguments made by the Stolzle defendants, the
Fleming defendants contend that Southern Scrap has
failed to demonstrate either substantial need or the
inability to discover the same evidence by other
means as required by Fed.R.Civ.P. 26(b) 3}
Moreover, the Fleming defendants submit that the
following categories of documents are protected
work product, to wit: (1) correspendence among co-
counsel relating to legal strategy, legal issues, and
division of labor; (2}  counsel/co-counsel
communications; (3) attorney notes regarding
depositions, subpoenas, and testimony; (4)
compilations of documents; (5) documents that set
out a case plan of action and discuss legal issues; (6)
documents that relate or refer to investigations and/or
factual information; (7) sworn statements; and (8)
defendants' communications with experts.

*4 Ken Stewart submitted his privilege log and
comresponding  tabbed binder of eighty (80)
documents withheld under claims of privilege. To
prevent repefition of legal arguments, Stewart
adopted the arguments set forth in the Fleming
Defendants' memorandum in support of sustaining
work product and attorney-client privileges. Like the
Stolzle Defendants, Stewart similarly points out that
three of the eleven underlying cases identified in
Southern Scrap's RICO complaint remain pending in
state court. Although he contends that certain
documents are protected from disclosure under the
federal case law as well, Stewart urges the Court to
carefully consider that law, in conjunction with
Louisiana law strictly prohibiting disclosure of expert
documents to opposing parties,

Defendant John B. Lambremont, Sr. submitted a
privilege log, alleging both work product protection
and/or attorney-client privilege with respect to the
documents tabbed 1-4, 6, 7, 12, and 14. Defendant
Lambremont filed a memorandum in support of his
objections, arguing more specifically that: (1)
Southern Scrap has not dernonstrated substantial need
or inability to discover the same evidence by other
means; (2} the mere denial of an association-in-fact
does not effect a waiver of the applicable privileges;
(3) correspondence and communications ameng co-
counsel relating to legal strategy, legal issues, and
division of labor are protected work product; (4)
attorney notes regarding depositions, subpoenas, and
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testimony are protected work product; (5) documents
that set out a case plan of action and discuss legal
issues among co-counsel are protected work product;
(6) case expense reports, invoices, and billing for
experts and attorneys are privileged because they
reveal legal strategies and attorney client
comununications; (7) communications with experts
are protected; (8} discussions of expert testing results
are protected work product because they reveal
attorney  thoughts and  impressions; (9}
communications between attormey and client are
covered by the attorney client privilege; and (10)
discussions with and information received from
clients are privileged. [FN11]

FN11. See John B. Lambremont, Sr.'s
Memorandum to Sustain Work Product and
Attorney/Client Privileges {Rec. Doc. No.
i86].

2. DEFENDANTS' CHALLENGES TO
SOUTHERN SCRAP'S PRIVILEGE LOG

Southern Scrap has withheld a total of twenty-two
(22) documents, which it contends are shielded from
discovery by either the work product or attorney-
client privileges, or both. The defendant attorneys
challenge the plaintiffs' claims of privilege on the
basis that the plaintiffs waived any privilege they
may have possessed over their files by filing the
instant RICO complaint. The defendants contend that
the "the Audit Letters" and "“the Becnel
Correspondence” are the core of plaintiff's RICO
claims. Additionally, defendants contend that the
audit letters were not prepared exclusively in
anticipation of litigation. As for the Becnel
correspondence, Ken Stewart notes that Southern
Scrap has labeled Daniel Becnel as a fact witness,
knowledgeable of some of the alleged RICO
violations in the underlying cases.

*5 The Court will first address the applicable law
generally, and then, the parties’ privilege

logs/documents serially.
I1I. THE LAW

1. WORK-PRODUCT DOCTRINE

The attorney work-product privilege first established
in Hickman v. Tavior, 329 U.S. 495 {1947), and
codified in Fed.R.Civ.P. Rule 26(b¥3) for civil
discovery, protects from disclosure materials
prepared by or for an attorney in anticipation of
litigation. Faref v. Banc One Capital Partners, Inc.,

© 2006 Thomson/West, No Claim to Orig, U.S. Govt. Works,

. e



Case: 1:02-cv-05893 Document #: 527 Filed: 06/02/06 Page 56 of 94 PagelD #:10790

Not Reported in F.Supp.2d

Not Reported in F.Supp.2d, 2003 WL 21474516 (E.D.La.)

(Cite as: 2003 WL 21474516 (E.D.La.))

1997 WL 86457 (N. D.lex.) (citing Bilockbuster
Entertainment Corp. v. MeComb Video, fne., 145
ER.D. 402, 403 (M.D.1a.1992)). Since Hickman,
supra, courts have reaffirmed the "strong public
policy" on which the work-product privilege is
grounded. The Supreme Court in Upjnin Co. v
United States, 449 U.S. 383 (1981} found that "it is
essential that a lawyer work with a certain degree of
privacy" and further observed that if discovery of
work product were permitted "much of what is not
put down in writing would remain unwritten” and
that "the interests of clients and the cause of justice
would be poorly served. Upjohn, 449 U.S. at 397-
998; see also In e Grand Jury Proceedings, 219 F.3d
175, 190 (2™ Cir.2000); United Stazes v. Aldman, 134
F.3d 1194, 11967(2™ Cir.1998)

Fed. R.Civ.P. 26{b)}(3} provides that

a party may obtain discovery of documents and
tangible things otherwise discoverable under
subdivision (b){(1) of this rule and prepared in
anticipation of litigation or for trial by or for that
other party's representative (including the other
party's attorney, consultant, surety, indemmitor,
insurer or agent) only upon a showing that the
party seeking discovery has substantial need of the
materials in the preparation of the party's case and
that the party is unable without undue hardship to
obtain the substantial equivalent of the materials by
other means.

Fed R.Civ.P. 26(b)}3) (emphasis added). Federal
law governs the parties' assertions that certain
information is protected from disclosure by the work
product doctrine. See Naguin v. {/nocal Corp ., 2002
WL 1837838 *2 (E.D.La.2002) (Wilkinson, M.J.‘z
(citing Dupn v. State Foarm, 927 F.2d 869, 875 (5
Cir.1991)).

The Fifth Circuit describes the standard for
determining whether a document has been prepared
In anticipation of litigation as the "primary purpose"
test. See fn Re Kaiser Aluminum and Chemical Co.,
214 _F.3d_586. 593 n. 19 (3" Cir.2000) (citing
precedents in United States v. El Paso Co., 682 F.2d
330, 542 (5™ Cir.1982) and United States v. Davis,
636 F.2d 1028, 1040 (5" Cir.1981)). The primary
purpose test, coined by the Fifth Circuit in Davis,
states:
It is admittedly difficult to reduce to a neat formula
the relationship between the preparation of a
document and possible litigation necessary to
trigger the protection of the work product doctrine.
We conclude that litigation need not necessarily be
imminent, as some courts have suggested, as long
as the primary motivating purpose behind the
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creation of the document was to aid in possible

future litigation.

*6 Davis, 636 F.2d at 1039, The determination that
one or moere of the documents were not prepared by
counsel is not necessarily dispositive of the inquiry,
as Rule 26(b){3} protects documents prepared by a
party’s agent from discovery, as long as they were
prepared in anticipation of htigation. In United States
v. Nobles. 422 11.8. 225 (1975}, JEN12] the Supreme
Court explained:

FN12. In Nobles, the Supreme Court applied
the work-product doctrine to criminal
proceedings. The Court observed that,
although the work-product doctrine most
frequently is asserted as a bar to discovery in
civil litigation, its role in assuring the proper
functioning of the criminal justice system is
even more vital. The interests of society and
the accused in obtaining a fair and accurate
resolution of the question of guilt or
innocence demand that adequate safeguards
assure the thorough preparation and
presentation of each side of the case. 422
L.S. at 238

At its core, the work-product doctrine shelters the
mental processes of the attormey, providing a
privileged area within which he can analyze and
prepare his client's case. But the doctrine is an
intensely practical one, grounded in the realities of
litigation in our adversarial system. One of those
realities is that attorneys often must rely on the
assistance of investigators and other agents in the
compilation of materials in preparation of trial. It is
therefore necessary that the doctrine protect
material prepared by agents for the attorney as
well as those prepared by the attorney himself.
Nobles, 422 1.S. at 238-39 (emphasis added). In
both Hickman and Nobles, supra, the Supreme Court
recognized that the "the work-product doctrine is
distinct from and broader than the attorney-client
privilege." Hickman, 329 U.S. at 508: Nobles, 422
US. at 238 n. 11. The doctrine protects not only
materials prepared by a party, but also materials
prepared by a co-party [FN13] or a representative of
a party, including attorneys, consultants, agents, or
investigators. Nobles, 422 1J.S. at 228 [FN141

EN13. See United States v. Medica-Rents.
Co., 2002 WL 1483085 *1 n, 6 (N. D.Tex.)
(noting that disclosure of documents by
relators to co-party the United States and its
representatives does not result in waiver and
that the joint defense privilege, an extension
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of the attorney-client privilege, also applies
in the context of work-product immunity).

EFN14, Upjosn Co., 449 U.S, ay 400: United
States v. El Paso Co ., 682 E.2d 330, 343
(5m Cir.1982, cert. denied 466 U.S. 944
(1984,

Work product immunity extends to documents
prepared in anticipation of prior, terminated
litigation, regardless of the interconnectedness of the
issues and facts. The work product privilege
recognized in Hickman, supra, does not evaporate
when the litigation for which the document was
prepared has ended. [FN15S] In /u re Grand juwvy
Proceedings, 43 F.3d 966 (5 Cir.1994), the Fifth
Circuit observed:

FN15. See In re Grand Jury Proceedings, 43
F.3d 966, 971 (5™ Cir.1994) (noting that
neither Rule 26 mnor its well-spring
(Hickman) place any temporal constraints on
the privilege).

The emerging majority view among the circuits
which have struggled with the issue thus far seems
to be that the work product privilege does not
extend to subsequent litigation. One circuit, the
Third Circuit, appears to extend the work product
privilege only to "closely related" subsequent
litigation. /n re Grand Jury Proceedings, 604 F.24d
798, 803-04 (3" Cir.1979). A broader view,
exemplified by the Fourth and Eighth Circuits, is
that the privilege extends to all subsequent
litigation, related or not.

Id. at 971 (agreeing that the privilege extends to
subsequent litigation but finding no need to choose
between the two views since the subsequent litigation
was "closely related" to the first).

The law is settled that "excluded from work product
doctrine are materials assembled in the ordinary
course of business, or pursuant to public
requirements unrelated to litigation." United States v.
El Paso Co., 682 F.3d 530, 542 (5© Cir.1982) (citing
Rule 26(h}(3) advisory committee notes)).
Factors that courts rely on to determine the primary
motivation for the creation of a document include
the retention of counsel, his involvement in the
generation of the document and whether it was
routine practice to prepare that type of document or
whether the document was instead prepared in
response to a particular circumstance. 1f the
document would have been created regardless of
whether the litigation was also expected to ensue,
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the document is deemed to be created in the
ordinary course of business and not in anticipation
of litigation,

*7  Piatkowski v. Abdon Callais Offshore, LLC
2000 WL 1145825, at *2 (E.D.La. Aug. 11, 2000).
"If a party or its attorney prepares a document in the
ordinary course of business, it will not be protected
from discovery even if the party is aware that the
document may also be useful in the event of
litigation.” Naquin v.. Unocal Corp., 2002 WL
1837838 *7 (E.D.La. Aup. 12. 2002) (internal
quotation marks omitted). The party seeking
protection from discovery bears the burden of
showing that the disputed documents are work-

product. [FN16

FN16. Id at *6 (citing QGuzzing v.
Felterman, i74 FR.D. 59, 63
(W.D.La 1997} (Tynes, M. 1); Hodges,
Grant & Kaufinami v, United States, 768
F.2d 719, 721 (53" Cir.1985)).

The work product doctrine protects two categories of

materials prepared in anticipation of litigation, fact
and opinion work product. To obtain fact or ordinary
work-product, a party seeking discovery of such
material must make a showing of "substantial need ."
Fed R Civ P 26(b)}(3). However, absent a showing of
compelling need and the inability to discover the
substantial equivalent by other means, work product
evidencing mental impressions of counsel,
conclusions, opinions and legal theories of an
attomey are not discoverable. [FN17] Indeed,
opposing counsel may rarely, if ever, use discovery
mechanisms to obtain the research, analysis of legal
theories, mental impressions, and notes of an attorney
acting on behalf of his client in anticipation of
litigation._ [FN18] The burden of establishing that
materials determined to be attorney-work product
should be disclosed is on the party seeking
production. [FN19

EN17. See Conkling v. Turner, 883 F.2d
431, 434-35 (5™ Cir.1989); In Re Grand
Jury Proceedings, 219 F.3d 175, 190 (2"
Cir.2000); Varel v. Banc One Capitol
Partmers, Ing., 1997 WL 86457 (N. D.Tex.)
{Boyle M. 1.).

ENI8. See Dunn v. State Farm Fire &
Casualny Co., 927 F.2d 8§69, 875 (5"
Cir, 1991); Hodges, Grant & Kaufmann v.
United States, 768 F.2d 719, 721 (5"
Cir,1985).
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EN19. Hodges, 768 F.2d at 721.

2. ATTORNEY CLIENT PRIVILEGE

Federal courts look to various sources, including
time-honored Wigmore formulation setting forth the
various elements of the privilege, to wit: "{1) Where
legal advice of any kind is sought (2) from a
professional legal adviser in his capacity as such, (3)
the communications relating to that purpose, (4)
made in confidence (5) by the client, (6) are at his
instance permanently protected (7) from disclosure
by himself or by the legal adviser, (8) unless waived."

Alvin B Rubin observed:

EN20. Naguin v, Upocal, 2002 WL
1837838, *2 (E.D.La) (Wilkinson, M.J.)
(quoting, 8 J. Wigmore, Evidence § 2292m
at 554 (McNaughton rev.1961)).

The oldest of the privileges for confidential
communications, the attorney-client privilege
protects communications made in confidence by a
client to his lawyer for the purpose of obtaining
legal advice. The privilege also protects
communications from the lawyer to his client, at
least if they would tend to disclose the confidential
communications. [FN2]

FN21. Hodges, Grant & Kaufmann v.
Unired States, 768 F.2d 719, 720-21 (5"
Cir,1985).

The burden of establishing the existence of an
attorney-client privilege, in all of its elements, rests
with the party asserting it. Although this oldest and
most vencrated of the common law privileges of
confidential communications serves important
interests in the federal judicial system, [FIN22] it is
not absolute and is subject to several exceptions.
FN23] These exceptions also apply in the context of
work-product immunity, and thus, waiver is
discussed under that separate heading below,

EN22. United Stares v. Edwin Edwards, 303
F.3d 606, 618 (3" Cir.2002) (citing Upjohn
Co. v, Unired Srates, 449 U.S. 383, 389
(1981Y).

EN23. Id

3. WAIVER OF PRIVILEGE

Federal law applicable to waiver of attorney client
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privilege provides that disclosure of any significant
portion of a confidential communication waives the
privilege as to the whole._[FN24] Waiver of the
privilege in an attorney-client communication
extends to all other communications relating to the
same subject matter. {n re Pabst Licensing, GmbH
Patenr Lirigation, 2001 WL 11354635, at *4 (E.D.La.

F.3d 200, 207 (3% Cir.1999); Alldread v.
City of Grenada, 988 F.2d 1425, 1434 (5"

of information which is inconsistent with the
confidential nature of the attorney-client
relationship waives the privilege.").

*8 Applying federal law, the Fifth Circuit in
Conkling v. Turner, 883 F.3d 431 (5% Cir.1989) held
that the plaintiff waived the attorney-client privilege
and work product protection as to the issue of his
own knowledge where the plaintiff had "injected [the
issue] into {the] litigation. /d. at 435. The Fifth
Circuit in Conkling further observed:
The attorney-client privilege was intended as a
shield, not a sword. When confidential
communications are made a material issue in a
judicial proceeding, faimess demands treating the
defense as a waiver of privilege. The great weight
of authority holds that the attorney-client privilege
is waived when a litigant places information
protected by it in issue through some affirmative
act for his own benefit, and to allow the privilege
to protect against disclosure of such information
would be manifestly unfair to the opposing party.
Conkling, 883 F.2d at 434 (citations and inner
quotation marks omitted). [FN25]

IN25. The Second Circuit in United States
v. Blizerign, 926 F.2d 1285 (2™ Cir.1991)
similarly recognized that implied waiver
may be found where the privilege holder
"asserts a claim that in fairness requires
examination of protected communications.
fd._at_1292. Fairness considerations arise
where the party attempts to use the privilege
both as a sword and a shield, the
quintessential example being the defendant,
who asserts an advice-of-counsel defense
and is thereby deemed to have waived the
privilege as to the advice he received. /d.;
see also In re Grand Jury Proceedings, 219
F.3d at 182,

However, in light of the distinctive purpose
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underlying the work product doctrine, a general
subject-matter waiver of work-product immunity is
warranted only when the facts relevant to a narrow
issue are in dispute and have been disclosed in such a
way that it would be unfair to deny the other party
access to facts relevant to the same subject matter.
"[C]lourts have recognized subject-matter waiver of
work-product in instances where a party deliberately
disclosed work product in order to gain a tactical
advantage and in instances where a party made
testimonial use of work-product and then attempted
to invoke the work-product doctrine to avoid cross-
examination.” [I'N26]

FIN26. See Turel v. Banc One Capiral
Partners, Inc, 1997 W1 86457 *3 (N,
D.Tex.) (citing Unired States v, Nobles, 422
.S, 225,228 {1975} and /n re United Mine
Workers. 159 TFRD. 307, 310-12
(D.C.Cir. 1994)).

Another exception to both the attorney-client
privilege and work product immunity is the crime-
fraud exception. [FN27)] Essentially, communications
made by a client to his attorney during or before the
commission of a crime or fraud for the purpose of
being guided or assisted in its commission are not
privileged. [EN28} The privilege may be overcome
"where the communication or work product is
intended to further criminal or fraudulent activity.”
[FN29] The proponent of the otherwise privileged
evidence has the burden of establishing a prima facie
case that the attorney-client relationship was intended
to further criminal or frandulent activity and the
focus is on the client's purpose in seeking legal
advice. [FN30] Although the pleadings in a case may
be unusually detailed, as they are in the instant case,
the pleadings are not evidence. Bare allegations will
not supply the prima facie predicate necessary to
invoke the crime-fraud exception to the attorney
client and work-product privileges. See [n_re
Interpational  Systems and _Contrel  Corporations
Securities _Litigation. 693 F.2d 1235 1242 (s"
Cir.1982). {FN31] The courts have evolved a two
element test for the requisite prima facie predicate, to
wit:

ENZ27.  "The  crime/fraud  exception
recognizes that because the client has no
legitimate interest in seeking legal advice in
planning future criminal activities, ... society
had no interest in facilitating such
comrmmunications,” and thus "demonstrates
the policy: persons should be free to consult
their attorney for legitimate purposes.” /n re
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Buriington Northern, 822 F.2d 518, 524 (S’h
Cir 1987 (citing In re Internationa! Systems
& Conirol Corporation Securiftes
Litigation, 693 F.2d 1235, 1242 (s
Cir.1982)}) (inner quotation marks omitted).

EN28. Garner v. Wolfinbarger, 430 F.2d
1093, 1102 (3" Cir,1970).

FN29, Edwards, 303 F.3d at 618 (quoting
United States v. Dyer, 722 F.2d 174, 177 (5%
Cir.1983)) (internal quotation  marks
omitted). In the Edwards case, the
government was the proponent of
information sought that was otherwise
covered by the attorney-client privilege. The
government carried its  burden by
establishing a prima facie case that Cecil
Brown was using his lawyer's services to
cover up crimes related to his extortion of
LRGC/NORC which involved payments
made to Brown in exchange for his
guarantee of obtaining river boat gambling
licenses for the aforesaid organization Id.

FN30. Edwards, 303 F.3d at 618,

FN31. See also Minute Entry Order dated
May 30, 2002 (citing In re International Sys.
& Controls Corp. Sec. Litigation, supra,
observing that Southern Scrap presents only
allegations in support of its effort to breach
the walls of the subject privileges, and
holding that its position has been
specifically rejected by Fifth Circuit
precedent) [Rec. Doc. # 90].

First, there must be a prima facie showing of a
violation sufficiently serious to defeat the work
product privilege. Second, the court must find
some valid relationship between the work product
under subpoena and the prima facie violation.

*9 Jd.

Bearing all these basic principles in mind, the Court
will examine the challenged documents submitted for
in camera inspection,

IV. ANALYSIS

1. SOUTHERN SCRAP'S DOCUMENTS

A. Audit Letters

The plaintiff corporations have carried their burden
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of proof of demonstrating their privilege claim. In
this case, the work product doctrine clearly applies to
the audit letters (tabs 1-4) prepared and sent by
Michael Meyer, counsel for Southern Scrap, to
Deloitte & Touche and Price Waterhouse ("Deloitte
& Touche™). {FN32] The documents were generated
at the request of general counsel for Southermn Scrap
and set forth a summary of all ongoing litigation, as
well as counsel's mental impressions, opinions, and
litigation strategy. The comments of the court in
Tronitech, tnc. v. NCR Corporation, 108 F.R.D). 6553,
650 (S5.D.Ind 1985} are on point, to wit:

applies in the case of documents submitted
for in camera review by Southern Scrap, the
Court will not address the issue of whether
the attorney-client privilege or some other
privilege is applicable.

An audit letter is not prepared in the ordinary
course of business but rather arises only in the
event of litigation. It is prepared because of the
litigation, and it is comprised of the sum total of
the attorney's conclusions and legal theories
concerning that litigation. Consequently, it should
be protected by the work product privilege.

fd.

The audit letters were not prepared by or at the
direction of Deloitte & Touche. Instead, the letters
were prepared by outside counsel at the request of
Southern Scrap's general counsel with an eye toward
litigation then ongoing. Clearly, the audit letters in
this case are not accountant work-product. Instead,
they are attorney work product of the opinion/mental
impression/litigation  strategy genre. Moreover,
Southern Scrap is a closely-held corperation, and
thus any report was to be made to its Board and not
to the public.

More than once, the Fifth Circuit has held that the
mere voluntary disclosure of work-product to a third
person is insufficient in itself to waive the work
product privilege. [FN33] This is not one of those
cases where a party deliberately disclosed work-
product in order to obtain a tactical advantage or
where a party made testimonial use of work-product
and then attempted to invoke the work-product
doctrine to avoid cross-examination. [FN34

EN33, See In re Grand Jury Proceedings, 43
F.2d 966, 970 (53" Cir.1994); Shields 1.
Sturm, Ruger & Co.. 864 F.2d 379. 382 (5"
Cir, 1989); see also larel v. Banc One
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Capital Purtners, Inc.. 1997 WL 86457 *2
N. D.Tex.).

EN34. Cf Unired States v. Nobles, 422 U.S.
225, 228 {1973); In re Mine Workers of
American Employee Benefit  Plans
Litigation, 139 F.R.D.307,.  310-12

(D.C.Cir.1994).

Considering that the plaintiffs have amended their
complaint in pertinent part, deleting its allegations
blaming the attorney defendants for the destruction of
their business, defendants cannot now argue placing-
at-issue waiver. Concomitantly, the defendants have
failed to make the requisite showing of compelling
need Absent that showing, the audit letters are not
discoverable because the letters consist almost
entirely of opinion work product, mental impressions
and litigation strategies of the plaintiffs' counsel.
Moreover, Michael Meyer is listed as a witness and
available for deposition, and thus, the substantial
equivalent is available through other methods of
discovery. [FIN33] The Fifth Circuit has held that the
cost of one or even a few depositions is not sufficient
to justify discovery of work product. Moreover, with
the exception of the Edwards litigation, the lawsuits
addressed by the audit letters are totally irrelevant to
the underlying litigation or claims and defenses made
in the RICO complaint, are similarly unlikely to lead
to the discovery of relevant and are admissible
evidence.

FN3S. United States v. Medica-Rents Co.,
2002 WE 1483085 (N. D.Tex.) (Means, I)
(noting disclosure to a co-party does not
result in waiver of the work-product doctrine
and, that in any event, the information
contained in the documents could have been
readily obtainable through other means).

B. The Becnel Letters

*10 The Becnel letters are located at tabs 5 through
22 of Southern Scrap's binder submitted for in
camera inspection. These letters consist of
communications by and between various Southern
Scrap attomey's, one of them is Daniel Becnel
Southern Scrap notes that Becnel argued a Dauber t
motion on its bebalf in the underlying Houston
litigation. Plaintiffs correctly note the fallacy in the
defendants’ argument that materials sent or disclosed
to Becnel (a non-party} are not privileged. The
Becnel letters listed below are aptly characterized as
attorney work-product in that they set forth opinions,
strategies, legal theories, and mental impressions of
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counsel, and thus are not subject to disclosure absent
a showing of compelling need and the inability to
obtain the information elsewhere.

As in the case of the audit letters, Southern Scrap has
not waived the privilege by disclosure to a third party
or by "placing at issue” the information. Becnel is
one of many attorneys, who represent the plaintiff
scrap metal companies in the underlying litigation.
Daniel Becnel is listed as a witness and will be made
available for deposition to speak to the issue of the
Houston  litigation, inter alia. Moreover, the
defendants have failed to show either compelling

FIN36. Although opinion work product, that
which conveys the mental impressions,
conclusions, opinions, sirategies, or legal
theories of an attormey has been accorded
almost absolute protection by some courts, it
may nevertheless become discoverable when
mental impressions are at issue in a case.
However, the requisite showing is one of
compelling need. Conoco, Inc. v. Boh Bros.
Construction_Co., 191 FR.D. 107. 118

(W.D.La.1998) (citing [n_re International
Svstems, 693 F.2d at 1242).

EN37. The party seeking production of
documents otherwise protected by the work
product doctrine bears the burden of
establishing that the materials should be
disclosed. /d. (citing Hodges, 768 F_2d at
721).

Becnel Letters [FN38]

FIN38. Unless previously produced, fax
cover sheets which bear no confidential
communications, mental impressions or
opinions must be produced as they contain
no protected data. See American Medical
Systems.  Imc. 1999 WL 970341 *4
(E.D.La.); Diie Mill Supply Co., fnc., 168
F.R.D. at 559 (E.D.La.1996}).

Tab 5 Fax Cover Letter from Jack Alltmont
(counsel/partner Sessions) to Brandt Lorio (in house
counsel Southern Scrap), Daniel E. Becnel, Jr.
(counsel/Southern Scrap), Rick Sarver
(counsel/partner Stone Pigman), and Michael Meyer
(counsel/Southern Scrap) regarding the Houston case
and containing counsel's mental impressions and
litigation strategy.

Page 10

Tab 6 Fax Letter from Matthew A. Ehrlicher
(General Counsel) to Daniel Becnel
(Counsel/Southern Scrap), Rick Sarver, Michael
Meyer and Jack Alltmont {Counsel/Southern Scrap)
regarding Houston case strategy and mental
impressions about upcoming work to be done

Tab 7 Fax Letter from Jack Alltmont to Matthew
Ehrlicher {(General Counsel), Daniel E. Becnel, Ir.,
Rick Sarver, and Michael Meyer (Counsel/Southern
Scrap), regarding Houston case and enclosing draft
motion, and discussing legal strategy, legal theory,
and mental impressions of counsel.

Tab 8. Fax Letter from Michael Meyer to Daniel
Becnel, copied to counsel for Southern Scrap, Ned
Diefenthal, Matthew Ehrlicher, Jack Alltmont, and
Richard Sarver regarding upcoming hearing in the
Houston case, stating mental impressions and
strategy.

Tab 9 Fax Letter from Jack Alltmont to Southern
Scrap counsel, Matthew EHRLICHER, Daniel
Becnel, Rick Sarver and Michael Meyer regarding
Houston case, discussing correspondence from Jack
Kemp, strategy and mental impressions,

Tab 10 Fax Letter from Jack Alltmont to Southern
Scrap counsel, Matthew FEHRLICHER, Daniel
Becnel, Rick Sarver and Michael Meyer regarding
Houston case, discussing conversation with from
Jack Kemp, strategy and mental impressions.

*11 Tab 11 Fax Letter from Rick Sarver to Southemn
Scrap counsel, Matthew EHRLICHER, Daniel
Becnel, and Jack Alltmont regarding Houston case,
discussing strategy and giving mental impressions.

Tab 12 Fax Correspondence from fack Alltmont to
Southern Scrap counsel Brandt Lorio, Daniel Becnel,
Rick Sarver, and Michael Meyer enclosing the
judgment from Judge Ramsey dismissing the
Houston case and May 16, 2001 letter from John
Lambremont to Judge Ramsey and contains mental
impression and strategy of counsel regarding that
case.

Tab 13 A duplicate of the fax cotrespondence
contained in the binder at Tab 5.

Tab 14 Fax Letter from Jack Alltmont to Southern
Scrap counsel, Matthew Ehrlicher, Daniel Becnel,
Rick Sarver and Michael Meyer regarding the
Houston case enclosing a draft motion for summary
judgment, and discussing legal theory, strategy and
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mental impressions of counsel.

Tab 15 Duplicate of the document discussed at Tab 7
but includes 4 fax transmittal sheets.

Tab 16 Duplicate of the document discussed at Tab
10 but includes 2 fax transmittal sheets and I
transmission report.

Tab 17 Duplicate of the document discussed at Tab
11 but includes fax transmittal sheet.

Tab 18 Fax Letter from Jack Alltmont to Southern
Scrap Counsel, Matthew Ehrlicher, Daniel Becnel,
Rick Sarver and Michael Meyer regarding the
Houston case, enclosing draft letter showing mental
impressions of counsel and includes fax cover sheets
and confirmation.

Tab 19 Duplicate of the document discussed at Tab
9, with letter from Bruce Kemp attached, and letter
from Alltmont to Kemp also attached.

Tab 20 Duplicate of documents discussed at Tabs 10
and 16, but also contains handwritten attorneys'
notes, and thus, not discoverable.

Tab 21 Fax transmission from Rick Sarver to Daniel
Becnel regarding Houston case and outlining oral
argument in that case and containing mental
impressions of counsel and strategy for the hearing.

Tab 22 Duplicate of the document discussed at Tabs
7 and 15 but with the draft motion attached, with
attorney's notes on the face of the document.

2. DEFENDANTS' PRIVILEGE LOG ENTRIES

Prior to addressing the individual categories of
documents challenged by Southern Scrap, the Court
will resolve the plaintiffs' claim of "placing-at-issue"
waiver in the context of this particular case, to wit:
whether by denying the allegation of the existence of
an “association-in-fact” (RICO) enterprise, the
defendant attorneys have placed-at-issue ordinary and
opinion attorney work-product in the underlying state
litigation. For reasons set forth below, the Court
answers this question in the negative.

This precise issue was addressed by the Fifth Circuit
in /n re Burlinpron Northern Inc., 822 F.2d 518 (5%
Cir.1987). The In re Burlington case, involved the
plaintiffs antitrust claim against defendant railroads
which allegedly conspired to prevent the construction
of a coal slurry pipeline, and did so by filing and
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defending various lawsuits._ [FN39] The plaintiff
ETSI sought discovery of documents relating to those
underlying lawsuits and the railroads resisted
discovery on the grounds of attorney-client and work
product privileges. The Fifth Circuit observed:

FN39. ETSI claimed that the defendant
railroads unlawfully conspired to prevent,
delay or make more expensive the pipeline's
construction, because they were afraid of
losing business to the pipeline ETSI was
atternpting to build from Wyoming to
Arkansas. The railroads allegedly engaged
in  sham administrative and judicial
challenges to ETSI in its attempts to secure
crossing rights, water rights, inter alia, until
ETSI abandoned the pipeline project in
1984. In re Burlingron, 822 F.2d 518, 520
(5" Cir.1987).

*12 It (ETSI) argues that an antitrust defendant
who relies on Nperr-Penrington bears the burden
of proving the genuineness of his petitioning
activities, and, having thus injected his good faith
into the case, waives any privilege to documents
bearing on that issue. We disagree.

We cannot accept the proposition that a defendant
in an antitrust suit who relies on the protection
afforded by Noerr-Pennington necessarily gives up
the right to keep his communications with his
attorney confidential. Such a rule certainly cannot
be justified on the basis of waiver. This is not a
case where a party has asserted a claim or defense
that explicitly relies on the existence or absence of
the very communications for which he claims a
privilege. See, e.g. United States v. Woodall, 438
F.2d 1317, 1324-26 (5" Cir.1970), cert. denied,
403 1.5, 933 (1971). A defendant who relies on
Noerr-Pennington merely denies the existence of
an anti-trust violation. Cf Areeda, at 4 (The
"doctrine is in part an 'exception' or mmunity’
from normal antitrust principles ... but it principally
reflects the absence of any antitrust violation to
start with."). Accordingly, a plaintiff attempting to
make an antitrust case based on conduct that
involves lobbying or litigation bears the burden to
show that such activity is not protected petitioning
but a sham. Ceastal States, 694 F.2d at 1372 n. 46;
Mohammad, 586 F.2d 543. We do not see how it
can be said that the railroads waived their privilege
when it is ETSI who filed this lawsuit and who
seeks to rely on attorney/client communications
and work product to prove its claim.

In_re Burlington, 822 F.2d at 533. The Fifth Circuit

explained:
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Noerr-Pennington 1is based on principles that
individuals have a right to petition the government
and that government has a need for the information
provided by such petitioning. As we noted earlier
i this opinion, the protection afforded by the
attorney/client privilege furthers these principles.
Under the rule ETSI suggests, whenever a
competitor files a lawsuit alleging that some earlier
petitioning was a sham and the defendant denies
the allegation, the defendant would lose his
privilege. This result would be inconsistent with
both Noerr-Penningfon and the attorney/client
privilege. Attomey/client documents may be quite
helpful in making out a claim of sham, but this is
not a sufficient basis for abrogating the privilege.
Id. The Fifth Circuit concluded that Noerr-
Pennington tequires a prima facie finding that the
particular litigation was a sham to warrant discovery
of documents initially protected by the attorney/client
privilege or work product immunity. /d. In In re
Burlington, supra, the Fifth Circuit determined that
the district court acted improperly in granting ETSF's
motion to compel discovery without making the
proper predicate factual determination that the
individual petitioning activities in which the
defendant railroads were engaged were sham
lawsuits. fd. at 534. However, once a prima facie
showing is made demonstrating that the underlying
litigation is a sham, "then at that moment the
attorney/client and work product privileges
evaporate” and will not serve "to shield such dramatic
evidence form the finder of fact." /d. at 534.

*13 Notwithstanding the foregoing, Southern Scrap
contends that the documents withheld by the various
defendant attomeys do not constitute work product.
Additionally, and in the event that the Court
disagrees with their position, Southern Scrap argues
that it has made the requisite showing necessary to
obtain discovery of ordinary work-product, i.e.,
substantial need and the inability to obtain the
substantial equivalent elsewhere. The Court
hereinafter addresses the challenged documents
categorically as did Southern Scrap in its
Memorandum challenging the defendant attomneys
various privilege log entries. See Plaintiffs’
Challenges to the Defendants' Various Privilege Log
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Entries [Rec. Doc. # 194].

A. Documents Evidencing Business Relations,
Including Fee  Splitting  Agreements  Joint
Representation Agreement, Business Development
Plans

Information relating to billing, contingency fee
contracts, fee-splitting arrangements, hourly rates,
hours spent by attorneys working on litigation, and
payment of attorney's fees does not fall within the
attorney-client or the work product privilege. [FN40
Moreover, the work product doctrine does not protect
documents and materials assembled in the ordinary
course of business. These documents do not concern
the client's litigation, but rather concern a business
agreement to split fees by and between the defendant
attorneys and their respective law firms regarding
extant business and other business which may be
developed.

EN40. See In re Central Gulf Lines, 2001
W1, 30675 * 2 (E.D.La.) (Livaudais, 1.)
(noting that transmittal letters, letters sent
for review by both legal and non-legal staff,
investigation documents containing factual
information regarding the result of the
investigation and business
recommendations, but not as a legal service
or to render a legal opinion, or client fee
arrangements are not  protected by
privilege); Tonti Properties v. The Sherwin-
Williams Company, 2000 WL, 506015
(E.D.La.); CJ. Calamia Construction Co.,
Ine. v, Ardeo/Traverse Lift Co., LLC 1998
WL 395130 *2 (E.D.La.} (Clement, I)
(noting that billing statements and records
which simply reveal the amount of time
spent, the amount billed, and the type of fee
arrangement are fully subject to discovery
and, similarly, the purpose for which an
attorney was retained and the steps taken by
the attorney in discharging his obligations
are not privileged).

(1) Frederick Stolzle Privilege Log

Number 11: Confidentiality Agreement dated July 14, 1995 Not
Privileged
Number 12: Joint Representation Arrangement dated July 24, 1995 Not

Privileged
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Number 13: Fee Arrangement dated July 24, 1995 Not
Privileged

Number 39: Business Offer dated January 25, 2001 Not
Privileged

Number 40: Discussing Litigation Management dated 1-25-01 Work Product

sets forth mental impressions regarding various
suits against Southern Scrap. There is no showing
of compelling need. The information is otherwise
available via deposition of Frank Dudenhefer

Number 41: Discussing Fee Potential dated 4-4-97 Neot
Privileged

Number 42: Fee Contracts by and between Counsel Not
Privileged

Various Fee Splitting Arrangements
dated October 4, 19595 and October 5, 1999

Number 48: Fee Sharing Agreement dated 2-20-96 Not
Privileged

Number 49: Confirmation of Fee Sharing Agreement Not
Privileged

dated October 11, 1995

Number 50: Joint Representation Agreement Not
Privileged
dated 3-27-95

Number 69: Fee Agreement and Confidentiality Not
Privileged
Agreement dated July 14, 1995 and
July 24, 1995

Number 70: Fee Sharing Agreement Clarification Not
Privileged
dated July 20, 1995 and signed
August 16, 1955

Number 71: Letter dated July 24 enclesing Not

Privileged
Clarification (same as Number 70)

Number 75: 8-5-95 Handwritten Draft Addendum to Not

Privileged
Joint Representation Agreement
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{2) John B. Lambremont Sr.'s Privilege Log

Bates 88316-88317: Letter from Bruce Kemp dated July 15,

No. 7 in Lambremont Binder

Bates 27657-27658: Correspondence between co-counsel

Bates:

No. 18 not in Lambremont binder

27659-27661: Correspondence between co-counsel

No. 19 not in Lambremont binder

(3) Ken Stewart Privilege Log

Number

Number

Number

Numbexr

Number

Number

FN43i.

10:

14:

76

252:

260

7-24-96 Memcrandum between counsel

Plaintiff's strategy regarding tests for
Edwards case [previocusly Item Number 78].

Case investigation and analysis of
of the levels of elements [previously

Ttem Number 11]

7-18-99 Article--Oulfport Explosion
plaintiff strategy [previously Item Number
31]

1995 Memorandum Discussing Case

Strategy and information regarding

Banksg and Curry clients [previocusly Item
Number 261]

10-30-95 unidentified handwritten notes
not included for in camera review in new
privilege log listing 80 documents for in
camera review

11-16-95 Letter Discussing Case
Strategy enclesing lists to correct
errors and discrepancies

Page 14

1998 Not Privileged

Not Produced
in camera

Not Produced
in camera

Work Product

Underlying Factual
Data Not
Privileged

Underlying Factual
Data Not
Privileged 41

Work Product

Not Produced
in camera

Not Produced
in camera

Privilege log item number 14 consists of a copy of a newspaper article

which appeared in the Baton Rouge Advocate regarding the toxic tort suit
against Southern Scrap. The article consists of non-protected factual

informaticn,

and thus, must be produced. The mere fact that an attormey is

copied with an newspaper article or document does not mean that the
underlying data or that the document itself is privileged. See United States

v. Davis,

636 F.2d 1028, 1040-41 (5" Cir.1981) (unprivileged documents are

not rendered privileged by depositing them with an attorney); Robinson v.
Automobile Dealers Association, 2003 WL 1787352 *2 (E.D.Tex).

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.




Case: 1:02-cv-05893 Document #: 527 Filed: 06/02/06 Page 66 of 94 PagelD #:10800

Not Reported n F.Supp.2d Page 15

Not Reported in F.Supp.2d, 2003 WL 21474516 (E.D La))

(Cite as: 2003 WL 21474516 (E.D.La.))

(4) Fleming Group Privilege Log

Bateg 8018 7/24/95 Clarification regarding Not Privileged
Joint Representation

Bates 7847-48 10/11/95 Fee Splitting Agreement Not Privileged

Bates 6513-14 8/11/99 Revised Fee Arrangement Work Product
instructions regarding litigations handling
mental impressions of counsel

Bates 5704 same as Lambremont 88316-88317 Not Privileged

Bates 5690-91 9/13/99 Letter Regarding Case Not Privileged
Expenditures, Division of Work

Bates 5688-89 9/14/99 Letter Invoice and Notice Not Privileged
cf Breach of Agreement

Bates 3688 9/3/99 Fax re Case Handling Work Product

Bates 3677-78 10-10-99 Fax re redoing fee arrangement Not Privileged
payment of case expenses

Bates 3273-74 8-11-99% Letter Work Product
same as Bates 6513-14

Bates 3264-67 10-11-99 Letter Requesting Not Privileged
Execution of New Fee Arrangement

Bates 900-02 12-8-97 Fee Arrangement Not Privileged

Bates 625-31 8-15-96 Letter regarding legal strategy Work Product
mental impressions of counsel

Bates 583-85 1-5-96 Proposed Fee Arrangement Not Privileged
regarding unrelated case not involving
Southern Scrap

Bates 294 undated statement of wages and withholding Not Privileged
regarding unidentified individual with matching

Bates 273-75 August 16, 1995 Clarification Not Privileged

July 20, 1995 Letter Fee Agreement

same as Stolze No. 70

B. Articles, Photographs, Maps and Videos

*14 As previously noted the work-product doctrine
shields materials prepared by or for an attomey in
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preparation for litigation. Blockbuster Entertainment
Corp. v, McComb Video, Ine., 135 ILR.D. 402, 403
(M.D.La.1992). Tt protects two categories of materials:
ordinary work-product and opinion work product. See
Upjohn Co. v. 1S, 449 US. 383, 400-02 (1981). The
doctrine is not an umbrella affording protection to all
materials prepared by a lawyer or an agent of the client.
The law of the Fifth Circuit is that "as long as the primary
motivating purpose behind the creation of the document
was to aid in potential future litigation,” the work-product
privilege is implicated. See n re Kaiser dlwminum and
Chemical _Co. 214 F3d 586, 593 (3" Cir.2000).
However, if the materials were assembled or came into
being in the ordinary course of business, work-product
protection does not reach that far. See {nited States v El
Paso Company, 682 F.2d 530 (5" Cir. 19821, cert. denied,
466 1S 944 (1984, Bedal v, Treasure Chest Casino,
1999 WL 461970, *3 (E.D.La. July 1. 1999). Moreover, it
does not extend to underlying facts relevant to the
litigation. See Upjohn, 449 11,5, a1 395-96. The burden of
showing that documents were prepared in anticipation of
litigation, and therefore, constitute work-product, falls on
the party seeking to protect the documents from
discovery. St James Stevedoring Co., Inc. v, Femco
Machine Co., 173 F.R.D. 431, 432 (E.D.La.1997). The
Court now turns to the documents and items listed on
defendants' privilege logs to determine whether they are
shielded from discovery pursuant to either the work-
product or the attorney-client privilege.

(1) Frederick Stolzle Privilege Log No. 23--Photographs
and Exhibit Video:

Defendant Stolzle argues that the surveillance video and
photographs are privileged under the work product
doctrine and can only be produced upon a showing of
"substantial need" and "undue hardship." The video tape
and photographs at issue are clearly work product, having
been gathered in anticipation of litigation, i.e., Banks, et
al, inter alia.

Courts have expressed a diversity of views as to how to
resolve the issue presented. [FN4231 However, there is a
cormmon thread rinning through all of the jurisprudence,
i.e, surveillance can be a very important aspect of the
party's case. The issue surfaces most often in the plaintiff-
personal injury scenario, usually, it involves the
defendant's surveillance of the plaintiff which tends to
discredit the plaintiff's description of his or her injuries.
Obviously, such surveillance evidence gathered in
anticipation of litigation is generally protected as work
product.

ENA2, See, e.g., Chiasson v. Zapata Gulf Marine
Corp, 988 IF.2d 513, reh's denied & opinion
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clarified, 3 F.3d 123 (3™ Cir.1993); Menges v
Cliffs Drilling Company. 2000 W.1. 763083
(Vance, 1) (noting the seminal case in the Fifth
Circuit 1s Chaisson, supra); Fortier v. State Farm
Mutual _Awtomobile fpsurgnce Co., 2000 WL
1059772 (ED.La.} {(Vance, 1), [muovative
Therapy Products, Inc. v. Roe, 1998 WL 293995
(BE.D.La,) (Wilkinson, 1.); Martino v. Baker, 179
FR.D. 588. 590 ([>.Colo.1998) (balancing
conflicting interests of parties best achieved by
requiring the production of surveillance tapes);
Ward v. CSX Truasportation, Ine.. 161 F.R.D.
38, 41 (E.D. N.C.1995} (noting that allowing
discovery of surveillance materials prior to trial
is consistent with the discovery rules in avoiding
unfair surprise at trial); HWegener v. CUff
Viessman, fnc., 153 F.R.D. 154, 159 {(N. D.lowa
1994) (disclosure of surveillance materials is
consistent with broad discovery and the notion of
trial as a "fair contest"); Bovle v. CSX
Transportation, fnc., 142 F.R.ID. 435, 437

(S.0.W.Va,1992).

In Chiasson v. Zapata Gulf Marine Corp., 988 £.2d 513,
517 (5" Cir.1993), the Fifth Circuit addressed the
discoverability of videotape surveillance. The court held
that, regardless of whether the surveillance video has
impeachment value, it must be disclosed prior to trial if it
is at all substantive evidence [FN43] as opposed to solely
"impeachment evidence." Id. at 517-18. [FN44]

EN43. The Chaisson court defined substantive
evidence as "that which is offered to establish the
truth of the matter to be determined by the trier
of fact." Chaisson, 988 F.2d at 517,

FN44. In addition to Chaisson, supra, numerous
other courts have considered the discoverability
of surveillance tapes, which are intended for use
at trial, and, almost uniformly, these courts have
held that evidentiary films or videotapes must be
provided to the opposing party prior to trial. E.g.,
Forbes v. Hawaiian Tug & Barge Corp., 125
E.R.D. 505, 507-08 (D. Hawaii 1989); Snead v,
American  Export-Isbrandisen  Lines, Inc., 59
F.R.D. 148, 150-51 (E.D.Pa,1973).

*15 Having reviewed the video tape and photographic
surveillance (7 .e, the defendants' trial exhibits in the
underlying litigation), the Court finds that the films,
whether photograph or video, are of a substantive nature.
More specifically, they may be used to either prove or
disprove the plaintiffs' allegations in the underlying state
court toxic tort litigation regarding the condition of
Southern Scrap's facilities and the various operations
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conducted and materials stored upon or moved about the
premises. Likewise, they may aid in either proving
Southern Scrap's allegations or the defendants' affirmative
defenses in the captioned RICO litigation. The thrust of
Southern Scrap's claims herein is that the defendants
made a concerted effort to prosecute baseless and
frivolous claims against Southern Scrap for the purpose of
extorting settlement funds in the underlying state court
litigation. Because the subject video tapes and
photographic materials are substantive in nature, and the
same are not otherwise available to Southern Scrap,
[EN45] under Chaisson, these items are discoverable.

IN45. Surveillance evidence, available only
from the ones who obtained it, fixes information
available at a particular time and place under
particular circumstances, and therefore, cannot
be duplicated. The underlying facts which may
be derived from the requested discovery are not
freely discoverable. Southern Scrap has
propounded interrogatories for the purpose of
discovering the very facts which are the subject
of the video/photographs to no avail.

(2) John B. Lambremont, Sr.'s Privilege Log

Lambremont's Bates Numbers (026979-80: Defendant
Lambremont withdrew his objection to preduction of this
document.

Lambremont's Bates Numbers 0026982 and 0026984:
For the same reasons discussed above with respect to
videotape discovery withheld by the defendant Stolzle,
the defendant John Lambremont Sr. must produce this
withheld video surveillance.

Lambremont's Bates Numbers 0088517-0088526:
Defendant Lambremont agreed to provide a copy of this
article which is Bates Stamped No. 0088516,

Lambrement's Bates Numbers 0027198-0027201:
Defendant Lambremont notes that he will produce this
article in camera ordered by the Court and that these are
his notes. The Court orders the defendant to produce
Bates Numbers 0027198-0027201 to the undersigned
Magistrate Judge for in camera review, as was done in the
case of all other contested documentation withheld by the
defendants.

{3) Ken Stewart's Privilege Log

Stewart Number 159 on Stewart's previcus privilege log
{ie, a letter dated 10-26-95 enclosing an invoice
representing all outstanding invoices, etc.), is not included
in Stewart's 80 item submission tendered to the
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undersigned Magistrate Judge for in camera review.
{4) The Fleming Group's Privilege Log

Fleming Bates Numbers FSS (007883-84, as defense
counsel submits, consists of a copy of a newspaper article
which appeared in the Baton Rouge Advocate regarding
the toxic tort suit against Southern Scrap. The article
consists of non-protected factual information, and thus,
must be produced. As previously noted, the mere fact that
an attorney is copied with a mewspaper article or
document does not mean that the underlying data or that
the document itself is privileged.  [FN46] Only
confidential communications made with a legal objective
are privileged.

FN46. See Davis, 636 F.2d at 1040-41 (5‘1]
Cir.1981); Robinson, 2003 WI 1787352 *2
(E.D.Tex).

Fleming Bates Numbers FSS 006792-95 is a fax
communication between plaintiff's counsel commenting
on faxed newspaper article regarding the settlement of a
lawsuit. Mere transmittal or confirmation letters, which
do not contain any confidential communications or
attorney advice, opinion or mental impressions, are not
protected. [FIN47] Whereas, here, the transmittal
coversheets contain the opinion and/or mental
impressions of counsel, the document is privileged.
However, the newspaper article (ie, non-protected
factual information) must be produced.

EN47. See American Medical Systems, Inc., 1999
WL 970341 *4 (E.D.La.); Dixie Mill Supply Co.,
fnc., 168 F.R.D. at 559 (E.D.La.1996).

*16 Flemings Bates Numbers FSS 001779, FSS 00937-
938, FSS 000067-68 and 000046-48 must be produced for
the same reasons set forth immediately above in
subparagraphs a and b. These newspaper articles (i.e,
otherwise unprotected factual documents/data with
comments removed, if any, per agreement of counsel) are
NOT PRIVILEGED.

C. Purely Factual Matters are Discoverable

These documents are comprised of investigative
materials, reports and opinions of experts who have been
retained (possibly not testifying experts ), along with raw
data, factual data displays on charts and maps, and other
factual records, including but not limited to results of tests
conducted on all air, water, soil and attic dust samples
taken from various sites in and around Southem Scrap
facilities in Baton Rouge and elsewhere in the state of
Louisiana. Southern Scrap contends that these factual
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records, data and/or documentation is fully discoverable.

Defendant Stolzie contends that these documents are
protected as attorney work product and that he should not
be required to produce copies or disclose the contents.
Moreover, the defendant urges the Court to find that
unless and until the defendants disclose the names of their
testifving experts, which disclosure is not due until July 9,
2003, these individuals should not be treated as "experts”
in this RICQ case at all. Stolzle notes generally that some
of these experts may have or eventually will render
opinions on issues pertinent to the underlying state court
litigation; however, in this proceeding these individuals
are presently only potential fact witnesses. Finally,
defendant argues that vig discovery in the instant federal
RICO lawsuit, Southern Scrap is attempting to circumvent
Louisiana's scope of discovery regarding experts as set
forth in article 1424 of the Louisiana Code of Civil
Procedure, which proscribes ordering the production or
inspection of any part of a writing that reflects the mental
impressions, conclusions, opinions, or theories of an
attorney or an expert. See La.Code Civ. P. art. 1424,
Stolzle contends that Southern Scrap is using this Court as
a tool in its quest for production of documents and
material otherwise unobtainable in the underlying pending
state court litigation.

Southern Scrap counters that this third category of
challenged documents are but recitations of purely factual
matters learned from third parties. The plaintiff contends
that this information is either discoverable as documents
given to testifying experts or that any privilege that may
be applicable has been waived because the Fleming
Group produced such "work product” protected
documents._[FN48] Moreover, defendants point out that
Stolzle and the other defendants challenge production on
the basis of Louisiana procedural law, noting that the
federal court must evaluate the claim of work product
protection under the rubric of federal law, [FN493

FN48. The Court has not been informed which
documents were produced by the Fleming Group
to counsel for Southern Scrap. Absent a record as
to the specific "work product” disclosed, the
Court cannot properly determine either the fact
or the extent of waiver of any privilege.

EN49. See 6 Moore's Federal Practice, S
26.70[7] (Matthew Bender 3d ed.)(work product
doctrine is governed by the federal standard,
even in diversity cases).

As previously discussed, the work-product doctrine
{FN30] is a judicially created immunity to prevent a party
to a lawsuit from receiving the benefits of an opposing
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counsel's preparations for trial._[FN51] The doctrine is
designed to protect the adversary process by
safeguarding the fruits of an attorney's trial preparations
from discovery attempts of an opponent.”" _[FNS2] The
party who is secking the protection of the work-product
doctrine has the burden of proving that the documents
were prepared in anticipation of litigation. [FN33]
Notwithstanding the foregoing, work product protection
does not extend to the underlying facts relevant to the

litigation. {FN54]

ENS50. The work-product doctrine is codified in
Rule 26(b)¥3) of the Federal Rules of Civil
Procedure. See Dunn, 927 F.2d at 875 Nance v.
Thompson Medical Co., 173 FR.D. 178, 181
(113 Tex, 1997); Schwegmeann Westside
Expressway v, Kmart Corporation, 1995 WL
510071, *S (E.D.La.1995).

ENSY. See generally Hickman v. Taylor, 329
U.S. 495, 67 S.Ct. 385, 393-94 (1947); see also

fm Re Leslic Fmy  Compantes  Securities
Litieation. 161 _F.R.D. 274, 279 (S.D. N.
Y.19935).

FN32. Shields v. Sturm, Ruger. & Co., 864 F.2d
379.382 (5th Cir . 1989): Guzzine. 174 FR.D. at
62.

FNS3. Conoco, Inc._v. Bok Bros. Const. Co., 191
FR.D, 107, 117 (W.D.1.a.1998); In re Leslie Fay
Companies  Securities Litigation, 161 _F.R.D.
274,280 (8.1, N. Y.1993).

ENS4. See generally Upjohn Co. v. United
States, 499 U.S. 383, 395-96(1981).

*17 The Court here specifically distinguishes between
the types of information sought by Southern Scrap.
Insofar as documents sought recount factual information
relevant to the claims against Southern Scrap in the
underlying litigation, whether it is simply unannotated
raw data, test results, maps indicating where samples were
taken from, or a graphic display of test sample results,
these factual matters are fully discoverable. This type of
underlying factual information does not fall within the
work-product doctrine. Moreover, this factual information
goes to the very heart of the defendants’ affirmative
defenses in the captioned federal RICO case {ie., the
existence of a basis in fact for the underlying state court
cases filed against Southern Scrap).

(1) Frederick Stolzle Privilege Log

Stolzle Number 1: Correspondence between plaintiffs'
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counsel, authored by Bruce Kemp and mailed to co-
counsel Lambremont and Stolzle, is protected WORK
PRODUCT, rife with mental impressions and opinions of
counsel.

Stolzle Numbers 3, 4: These documents are merely
transmittal cover letters, without the appended test results
and do not contain any confidential communications,
mental impressions or other protected matters.
Accordingly, the documents are NOT PRIVILEGED and
should be produced.

Stolzle Number 5: The Fax Cover Sheet and Cover Letter

dated 7-12-99, along with case narrative and Chain of
Custody Form with instructions are PRIVILEGED and
need not be produced. However, the remainder of the
document consisting of 35 pages relevant factual data,
including a map of sample locations, results of attic dust
sampling, TAL metal lab results, and radiation survey
records are NOT PRIVILEGED and shall be produced.

Stolzle Number 6: The Cover Letters dated 7-8-99 and 7-
9-99 along with Expert Report and Analysis dates July &,
1999 are protected WORK PRODUCT.

Stolzle Number 7: The Fax Cover Sheet dated 5-13-99 is
PRIVILEGED and need not be produced. The one-page
enclosure consisting of a recitation of lab results on a soil
sample is NOT PRIVILEGED and shall be produced.

Stolzle Number 8: The Cover Letter dated April 23, 1999
and Report and Findings dated April 19, 1999 is protected
WORK PRODUCT.

Stolzle Number 9: Histologic analysis and opinion of Dr.
Daniel Perl regarding lung tissue taken from the autopsy
of Mr. Eddie Edwards are protected WORK PRODUCT.

Stolzle Number 10: Correspondence to Mr. Kemp dated
March 24, 1999 detailing the scope of the work is
protected WORK PRODUCT.

Stolzle Number 14: Cover letter dated July 11, 1996,
hand-sketched map, Report on Microscopic Analysis
dated July 2, 1996 are protected WORK PRODUCT.
However, Southern Scrap Materials Sampling Data Sheet
(2 page chart) landscape mode and Southern Scrap Metals
Sampling Results dated 6-23-96 (1 page chart) are NOT
PRIVILEGED and shali be produced.

Stolzle Number 15: Cover letter dated October 22, 1996,
Fax Cover Sheet dated 10-29-96 and Report of Results
dated October 17, 1996 are protected WORK PRODUCT.
However, the Southern Scrap Materials Sampling Data
Sheet, Baton Rouge, La. (2 pages) is NOT PRIVILEGED
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and shall be produced.

*18 Stolzle Number 16: Correspondence between
plaintiffs' counsel discussing households with lead
poisoning is protected WORK PRODUCT.

Stolzle Number 17: Handwritten pages and comments
noted are protected WORK PRODUCT. However, Maps
of Zip Code 70805, Soil Sample Test Results dated 9-20-
95, LSU Graphic Depicting Baton Rouge Wind Rose
(Annual 1965-1974) are NOT PRIVILEGED and shall be
produced.

Stolzle Number 18: Cover Letters dated January 20, 1996
and January 19, 1996, the narrative entitled "Map
Interpretations of Data” and Fax Cover Sheet dated
December 12, 1995 with enclosures including
handwritten notes are protected WORK PRODUCT.
However the 8 charts graphing attic dust test results and
the attic dust sampling results dated December 1995 are
NOT PRIVILEGED and shall be produced.

Stolzle Number 19: Fax cover sheets are protected
WORK PRODUCT, but test results dated 1-31-96 are
NOT PRIVILEGED and shall be produced.

Stolzle Number 20: Fax cover sheet with notations and
Report dated March 20, 1996 are protected WORK
PRODUCT.

Stolzle Number 21: Non-Fasting Blood test results for
lead (2 pages) are NOT PRIVILEGED and shall be
produced.

Stolzle Number 22: Un-executed Contractor Service
Agreement is protected WORK PRODUCT.

Stolzle Number 24: Fax message regarding house testing .
dated 12-1-95 is later addressed under the section
captioned "ALR Customer" and "CLR Customer"” below.

Stolzle Number 25: Cover letter and Report dated July 8,
1999 are protected WORK PRODUCT

Stolzle Number 26: Same Document as Item Number 5
above (i.e., fax cover sheet and cover letter dated 7-12-99,
plus same test results). Test results need not be produced
again.

Stolzle Number 27: Cover letter dated June 26, 2000 and

Narrative Report dated 6-26-00 are protected WORK
PRODUCT. However, Radiation Survey dated 6-19-00 (1
page) and the Draft TAL metal test results (14 pages)
dated 6-26-00 are NOT PRIVILEGED and shall be
produced.
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Stolzle Number 28: Cover letter and report dated 3-20-96
are protected WORK PRODUCT.

Stolzle Number 29: Cover letter dated 4-8-96 and report
dated 4-5-96 are protected WORK PRODUCT.

Stolzle Number 30: Cover letter and report dated 7-2-96
are protected WORK PRODUCT.

Stolzle Number 31: Same Documents included in Item
Number 14 above.

Stolzle Number 32: Same Documents included in Item
Number 14 above.

Stolzle Number 33: Same Documents included in Item
Number 15 above.

Stolzle Number 34: Same Documents included in Item
Number 26 above.

Stolzle Number 33, 36, 37, and 38: Data charts, portions
of which were included as part of Items 14 and 15 above,
are NOT PRIVILEGED and shall be produced.

Stolzle Number 55: Letter dated April 15, 1997 is
protected WORK PRODUCT.

Stolzle Number 56: Letter dated September 29, 1995 is
protected WORK PRODUCT.

Stolzle Number 57: Letter dated September 22, 1995 is
protected WORK PRODUCT.

Stolzle Number 60: Letter dated September 12, 1995 is
protected WORK PRODUCT.

*19 Stolzie Number 61: Letter dated September 6, 1995
is protected WORK PRODUCT.

Stolzle Number 62: Letter dated August 31, 1995
addressed to all "Residents" of a North Baton Rouge

Neighborhood is NOT PRIVILEGED and shall be
produced.

Stolzle Number 72: Correspondence to Mr. Grayson
dated July 10, 1997 detailing the scope of the work is
protected WORK PRODUCT.

Stolzle Number 73: Correspondence to Mr. Grayson
dated August 5, 1998 discussing strategies is protected
WORK PRODUCT.

Stolzle Number 74: Correspondence of Mr. Rastanis to
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Dr. George dated November 3, 1995 discussing the report
of Dr. Ronald Gots is protected WORK PRODUCT.

Stolzle Number 79: Memorandum from Ken Stewart
dated June 14, 1995 discussing the DEQ notification
regarding the St. Thomas vyard is protected WORK
PRODUCT.

{(2) John Lambremont, Sr.'s Privilege Log

Bates Numbers 0089024-31 is protected WORK
PRODUCT. However, Fax Transmittal Cover Sheets are
discoverable.

Bates Numbers 087481-515 consisting of client lists with
annotations regarding each is protected WORK
PRODUCT.

Bates Number 0088190 consists of correspondence
between counsel for plaintiffs in the underlying state court
litigation, discussing trial strategy and mental
impressions. It is protected WORK PRODUCT.

Bates Numbers 0012561-656 and 0013095-96:
Defendant withdrew his objections to these items.

(3) Ken Stewart's Privilege Log

Stewart No. 20 [previously # 89]: Memorandum dated
March 10, 1999 discussing case strategy is protected
WORK PRODUCT.

Stewart No. 32 [previously # 76]: Fax cover letter dated
7-11-96 sent by Keith Partin without remarks but
enclosing 10 pages of air sample test results is NOT
PRIVILEGED and shall be produced.

Stewart No. 36 [previously # 45]: Unexecuted document

which purports to be a Report of Patricia Williams, Ph.D.,
an expert consulted in a wholly unrelated matter number
89-23976 on the docket of the Civil District Court is
protected WORK PRODUCT.

Stewart No. 39 [previously # 50]: Attic Dust Sample Test
Results dated December, 1995 is NOT PRIVILEGED and
shall be produced.

Stewart No. 42, 43, 44 [previously # 's 57, 58, 59}
Annotated client lists are protected WORK PRODUCT
and plaintiffs have already been advised of the names of
the clients.

Stewart Nos. 41 and 45 [previously # 's 60 and 61}
Southern Scrap Materials Sampling Data Sheet is NOT
PRIVILEGED and shall be produced.
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Stewart No. 30 [previously # 65]: Sample testing result
data sheet dated January 31, 1996 is NOT PRIVILEGED
and shall be produced.

Stewart No. 54 [previously # 84]: Letter dated March 7,
1997 is protected WORK PRODUCT.

Stewart No. 55 [previously # 88]: Letter dated August 31,
1998 along with enclosures are protected WORK
PRODUCT.

Stewart No. 56 [previously # 90]: Test Results of Seil
Samples dated May 11, 1999 is NOT PRIVILEGED and
shall be produced.

Stewart No. 57 [previously # 91]: This Document
consists of a Narrative Report by ETI and a Narrative
Report of Results dated November 7, 1996 and both
reports are protected WORK PRODUCT.

*20 Stewart No. 58 [previously # 92]: Information and
sample surveys are protected WORK PRODUCT.

Stewart No. 70 [previously # 115]: Defendant has failed
to show how this list of individuals identified by Caller
Identification is protected work product, and thus, it is
NOT PRIVILEGED and shall be produced.

Stewart Items Previously Numbered 83, 85-87, 93-114,
116-119, 124. 126 and 128 are not included in Stewart's
80 item submission tendered to the undersigned
Magistrate Judge for in camera review.

The Court here notes that if and/or when any one or more
of the defendants’ or the plaintiffs’ experts are designated
as trial (7. e., testifying) witnesses, their reports and all of
the material furnished to them by counsel or utilized by
them in producing their reports shall be produced to
opposing counsel forthwith and without any further delay.
This ruling obtains whether the designation of such an
expert be as either a fact or an expert witness. This is so
because any factual testimony elicited from such an
expert will necessarily relate to their participation in the
underlying case or cases as an expert witness. In other
words, their frial testimony will inevitably touch upon
matters which the parties, both plaintiffs and defendants,
now claim are protected by privilege. Testimony of such
experts at trial, even as to factual matters, would
necessarily waive both the attorney-client privilege, to the
extent such matters were disclosed, and any work product
protection that is presently claimed.

Rule 26(a)(2) of the Federal Rules of Civil Procedure
governs the disclosure of expert testimony and the
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Advisory Committee Notes to the 1993 Amendments
clarify the intent of the disclosure requirement: "The
[expert] report is to disclose the data and other
information considered by the expert.... Given this
obligation of disclosure, litigants should no longer be able
to argue that materials furnished to their experts to be
used in forming their opinions--whether or not ultimately
relied upon by the expert--are privileged or otherwise
protected from disclosure when such persons are
testifying or being deposed." (emphasis added). In other
words, the plain language of Rule 26(a)2)B) and the
accompanying Advisory Committee Note mandates the
disclosure of any material, factual or otherwise, that is
shared with a testifying expert, even if such material
would otherwise be protected by the work product

privilege. [FNS5

FN55. See Karn v. [ngersoll-Rand, 168 F.R.D.
633, 635 (N. D.Ind.1996) (holding Rule
26(a)2YB) trumps the work product doctrine
and establishing a "bright line" rule by which
parties know in advance what is discoverable and
courts are relieved from having to determine
what documents or portions of documents are
discoverable); Musselman v. Phillips, 176 FR.D,
194, 202 (D.Md.1997) ("[W]hen an attorney
furnishes work product--either factual or
containing the attorney's impressions--to [a
testifying expert], an opposing party is entitled to
discovery of such communication."); B.C.F. Oil
Refining v. Consolidated Edison Co. of N.Y.. 171
F.R.B. 57 (8.D. N. Y.1997) (following Karn,
supra ).

In TV-3, Inc. v. Royal Insurance Company of America,

the Court noted that:
When an attorney hires an expert both the expert's
compensation and his "marching orders" can be
discovered and the expert cross-examined thereon. If
the lawyer's "marching orders" are reasonable and fair,
the lawyer and his client have little to fear. If the orders
are in the nature of telling the expert what he is being
paid to conclude, appropriate discovery and cross-
examination thereon should be the consequence. Such a
ruling is most consistent with an effort to keep expert
opinion testimony fair, reliable and within the bounds
of reason. [FN56]

FNS6. T¥-3, fnc, 194 FR.D. 585 588
S.D.Miss. 2000).

*21 Given the plain language of Rule 26{a}(2), inter
alia, the district judge affirmed the Magistrate Judge's
ruling denying the defendants' motion for a protective
order and ordering full disclosure. [FN37] In fn_re Hi-
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Bred International, Inc, 238 F.3d 1370 (D.C.Cir.2001),
the Federal Circuit cited the TF-3 decision with approval
and observed that:

ENS7Y. See id. at 589 (holding that the Magistrate
Judge's ruling was neither clearly erroneous nor
contrary to law).

The revised rule proceeds on the assumption that
fundamenta! faimmess requires disclosure of all
information supplied to a testifying expert in
connection with his testimony. Indeed, we are quite
unable to perceive what interest would be served by
permitting counsel to provide core work product to a
testifying expert and then to deny discovery of such

ENSS. fn re Hi-Bred international, Ine., 238
F.3d 1370, 1375 (D.C.Cir.2001)

The Federal Circuit further specifically held that the
attorney  client  privilege, to the extent such
communications were disclosed, and any work product
protection are waived by disclosure of confidential
communications to a testifying expert. [FN39}

FNS9, Id.

It is not clear on this record which of the defendants'
experts have already testified or will in fact testify in the
underlying proceedings. Additionally, the parties in this
proceedings have not yet designated the witnesses who
will testify on their behalf at the trial in the captioned
matter. Moreover, considering that these proceedings only
recently advanced to the brink of the commencement of
discovery depositions, the record does not yet
demonstrate the full extent of the disclosures made to any
testifying experts. Absent a proper record, disclosure to a
testifying expert carmot be the basis of ordering
production.

D. Lambremont's Vintage Docurnents

Southern Scrap refers to items listed on John B,
Lambremont, Sr.'s Privilege Log which comprise Tab 6 of
his in camera submission, to wit: Bates Nos. 0075835,
007586, 0075871, 0075944, 0075955, 0075978, 0075982,
0076003, 0076081, 0076242, 0076456, 0076463,
0076614, 0076674, 0076738, and 0076146. Southemn
Scrap argues that the above enumerated documents bear
dates between one and six years prior to the institution of
the first lawsuit. Essentially, Southern Scrap contends that
because these documents were not created during a time
frame within which "a real and substantial possibility of
litigation" existed, they cannot properly be categorized as
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work product. A review of these documents, which appear
to be the attorney's handwritten research notes, belies
plaintiffs’ contentions. Most of the documents bear dates
in 1994, and quite a few refer specifically to underlying
lawsuits filed against Southern Scrap by plaintiff/client
name. The documents are protected WORK PRODUCT.

E. "Scrap Notes"

The publication "Scrap Notes" was the vehicle utilized by

the defendants to advise clients of the progress of their
cases against Southern Scrap in the underlying
proceedings. Southern Scrap suggests that simply because
it somehow came into possession of a copy of this
informational pamphlet bulk mailed to clients, that the
attorney-client privilege has been waived as to all of the
topics discussed therein. Southern Scrap urges the Court
to order the production of all documents related to the
topics discussed in "Scrap News."

*22 Defendants Fleming & Associates, LLC and George
Fleming filed formal reply on this issue. Fleming denies
that "Scrap Notes," which on its face purports to be a
confidential attorney-client communication, [FN60] was
mailed to anyone other than clients. Essentially, the
Fleming defendants contend that the simple fact that a
third party somehow became possessed of a copy of an
issue of its client newsletter, does not, in and of itself,
effect a waiver of the attorney-client privilege in this
matter. Moreover, the Fleming defendants highlight the
facts that the newsletter was not circulated to potential
clients and that the copy obtained by Southern Scrap was
mailed to a plaintff in the underlying proceedings.

{FN61

FNGO. The newsletter sets forth the following, to
wit: "NOTE: This newsletter is considered
privileged communication between clients and
attorneys in connection with ongoing work in
your case. Keeping this in mind, please use this
newletter for your information and refrain from
sharing it with anyone not a plaintiff in this case.
This newsletter is published as a courtesy and
contains confidential information that would
normally only be revealed in attorney-client
conferences." See Reply Brief [Rec. Doc. No.
197 at Exhibit "B"].

FN61. See Reply Brief [Rec. Doc. No. 197 at
Exhibit "B"].

The attorney-client privilege exists to protect confidential
communications and the attorney-client relationship and
may be waived by disclosure of the communication to a
third party._{EN62]) However, inadvertent disclosure to
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third party may or may not constitute a waiver of the
attorney-client privilege; that determination depends on
the facts of the disclosure. [FING3

EN62. Alldread v. Citv of Grenadu, 988 F.2d
1425 (5th Cir. 1993).

FNG3. Id_at 1433-1434; see also Myers v. City
of Highland Village, Texas, 212 F.R.D. 324 327
(E.D.Tex.2003).

While it is not clear how counsel for Southern Scrap
came into possession of the client newsletter, the
submissions to date do not militate in favor of finding
waiver. The memorandum is very clearly and obviously
an attorney-client comrmunication. Based upon the facts
known at this time and considering the criteria set forth in
the Fifth Circuit's decision in Alldread v. Citv of Grenada,
988 F.2d 1425 (5th Cir.1993), [FN64] the undersigned
Magistrate Judge finds that the client newsletter is
protected by the attorney-client privilege.

FIN64. The five-part test adopted by the Fifth
Circuit, under which consideration is given to all
of the circumstances surrounding the disclosure,
includes the following factors, to wit: (1) the
reasonableness of precautions taken to prevent
disclosure; (2) the amount of time taken to
remedy the error; (3) the scope of discovery; (4)
the extent of the disclosure; and (5) the
overriding issue of fairness." Alldread, 938 F.2d
at 1433 (five-part test adopted from Harrford
Fire Ins. Co. v. Garvey, 109 FRD. 323, 332
(N.D.Cal.1983)).

F. Becnel Communications

Southern Scrap disputes that Document No. 2 on the
Stolzle Privilege Log can possibly be considered work
product. Southern Scrap highlights the fact that the letter
dated September 13, 1999 (i.e, after the underlying
litigation was filed) and is addressed to Daniel E. Becnel,
Jr., one of Southern Scrap’s attorneys. The Court agrees
that no matter how the argument is pared, defendants’
objection must be OVERRULED. The document is NOT
PRIVILEGED, contains no privileged information
EN65] and shall be produced.

ENGS. See Note 40 and accompanying text.
G. "ALR Customer" and "CLR Customer"
Southern Scrap disputes the privilege claimed by

defendants with respect to writings to and/or from either
ALR Customer or CLR Customer, which items appear on
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the Stolzle Privilege Log at Tab 24 and on the
Lambremont Privilege Tog at Tab 5 (Bates No. 0029761-
02)._[EN66] As Southern Scrap aptly points out, the
defendants have not identified these parties, designated
only by the title "ALR Customer" and "CLR Customer."
The burden of demonstrating that the information
contained in the document constitutes "work product” is
the defendants, who are claiming the privilege. Only after
the court is convinced that the subject document is
protected "work product,” does the burden shift to
Southern Scrap to show that the materials that constitute
work-product should nonetheless be disclosed. [FNG7
Accordingly, Stolzle No, 24 and Lambremont (0029761-
62) are fully discoverable and shall be produced.

document for in camera review, noting that he
was unable to find the document, but would
supplement.

ENG7. See Hodges. Grant & Kaufmann, 768
F.2d at 721.

H. Miscellaneous Stolzle Log Items

*23 Stolzle Numbers 43, 44, 45 and 46 are documents
which simply refer to the division of work in a case.
These documents are NOT PRIVILEGED, fully
discoverable and shall be produced. [FN6S]

ENG8. See citations of authority set forth at Note
40 and accompanying text.

1. Letters to Reverends

Stolzle Numbers 80, 81, 82, and &3, letters to various
reverends in the community, regarding utilizing local
church facilities for client meetings, constitute neither
attorney-client communications nor protected work
product; they are fully discoverable and shall be
produced.

Accordingly and for all of the above and foregoing
reasons, the Court issues the following orders.

IT IS ORDERED that:

(1) Southern Scrap Material Co., LLC, SSX, L.C., and
Southern Recycling Co. LLC's Motion for Maintenance
of Privilege over various documents submitted for in
camera rteview [Rec. Doc. # 188] is hereby
GRANTED,

{(2) The Stolzle Defendants' Motion to Sustain
Attorney-Client and Work Product Privileges [Rec.
Doc. # 187] is hereby GRANTED IN PART and
DENIED IN PART, all as more specifically set forth
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herein above;

(3) The Fleming Defendants’ Joint Motion to Sustain
Work Product and Attorney/Client Privileges [Rec.
Doc. # 189] is hereby GRANTED IN PART and
DENIED IN PART, all as more specifically set forth
herein above;

{4) Ken J. Stewart's Motion to Sustain the Privilege on
Documents Produced for /n Camera Inspection [Rec.
Doc. # 198] is hereby GRANTED IN PART and
DENIED IN PART, all as more specifically set forth
herein above; and

(5) Defendant John B. Lambremont, Sr. et al's Motion
to Sustain Work Product and Attorney-Client
Privileges. [Rec. Doc. # 186] is hereby GRANTED IN
PART and DENIED IN PART, all as more specifically
set forth herein above.

Not Reported in F.Supp.2d, 2003 WL 21474516
(ED.1La)

Motions, Pleadings and Filings (Back to top)

= 2004 WL 2314786 (Trial Motion, Memorandum and
Affidavit) Opposition to Defendants’ Motion to Strike
(Jul. 2, 2004)Original Image of this Document with
Appendix (PDF)

= 20023 W1 23834425 (Trial Motion, Memorandum and
Affidavit) Supplemental Memorandum in Support of
Motion to Continue Trial (Nov. 12, 2003)Original Image
of this Document with Appendix (PDF)

« 2003 WL 23834420 (Trial Motion, Memorandum and
Affidavit}) Opposition to Defendant's Motion to Continue
Trial (Nov. 7, 2003)Original Image of this Document with
Appendix (PDF)

+ 2002 WL 23834415 (Trial Motion, Memorandum and
Affidavit) Reply Memorandum of Defendants George M.
Fleming, Bruce M. Kemp, John L. Grayson, L. Stephen
Rastanis, Ken Stewart and Fleming & Associates, Llp In
Support of Their Motion for Summary Judgment (Nov. 5,
2003)Original Image of this Document (PDF)

* 2003 WL 23834402 (Trial Motion, Memorandum and
Affidavit) Southern Scrap's Opposition to Defendants'
Motions for Summary Judgment (Nov. 4, 2003)Original
Image of this Document (PDF)

= 2003 WL 23834409 (Trial Motion, Memorandum and
Affidavit) Opposition to Defendants’ Motion in Limine
(Nov. 4, 2003)Original Image of this Document (PDF)

+ 2003 WIT, 23834393 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart's Memorandum in
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Opposition to Motion to Compel (Nov. 3, 2003)Original
Image of this Document with Appendix (PDF)

« 2003 WI 23834392 (Trial Motion, Memorandum and
Affidavit) Surreply to Defendants' Motion for Summary
Judgment (Oct. 30, 2003)Original Image of this
Document with Appendix (PDF)

= 2003 WL, 23834396 (Trial Motion, Memorandum and
Affidavit) Southern Scrap's Opposition to Defendants’
Motions for Summary Judgment (Oct. 28, 2003)Original
Image of this Document with Appendix (PDF)

= 2003 WI. 23834388 (Trial Motion, Memorandum and
Affidavit) Reply Memorandum in Support of the
Exclusion of Testimony and Expert Report of Judge
Robert J. Klees (Oct. 27, 2003)Original Image of this
Document with Appendix (PDF)

« 2003 WI 23834383 (Trial Motion, Memorandumn and
Affidavit) Defendants' Memorandum in Opposition to
Plaintiffs' Motion in Limine to Exclude Experts' Report
and Testimony of Patricia M. Williams, Ph.D., Herbert L.
Needleman, M.D. and Harris Busch, M.D., Ph.D. (Oct.
14, 2003)Original Image of this Document with Appendix
(PDF)

« 2003 W1 23834384 (Trial Motion, Memorandum and
Affidavit) Opposition to Defendants’ Motion to Exclude
Plaintiffs' Experts and/or Limit Their Testimony (Oct. 14,
2003}0Original Image of this Document with Appendix
(PDF)

« 2003 WL 23835169 (Trial Motion, Memorandum and
Affidavit) Memorandum of Defendants George M.
Fleming, Bruce B. Kemp, John L. Grayson, L. Stephen
Rastanis, Ken J. Stewart, and Fleming & Associates,
L.L.P., in Opposition to Plaintiffs' Motien in Limine to
Exclude the Expert Report and Testimony of Jimmie Thor
ns, Jr. (Oct. 14, 2003)Original Image of this Document
with Appendix (PDF}

= 2003 W1 23835172 (Trial Motion, Memorandum and
Affidavit) Memorandum of Defendants George M.
Fleming, Bruce B. Kemp, John L. Grayson, L. Stephen
Rastanis, Ken J. Stewart, and Fleming & Associates,
L.L.P. in Opposition to Plaintiffs' Motion in Limine to
Exclude the Expert Reports and Testimony of Frank M.
Pa rker, III, Mohammad Al Tabrizi, and James R.
Millette, Ph.D. (Oct. 14, 2003)Original Image of this
Document with Appendix (PDF)

» 2003 WI 23835173 (Trial Motion, Memorandum and
Affidavit) Memorandum of Defendants George M.
Fleming, Bruce B. Kemp, John L. Grayson, L. Stephen
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Rastanis, Ken J. Stewart, and Fleming & Associates,
L.1L.P., in Opposition to Plaintiffs’ Motions in Limine to
Exclude the Expert Reports and Testimony of Dane 5. C
iolino, Judge Robert Klees, and Edward J. Walters (Oct.
14, 2003)Original Image of this Document with Appendix
(PDF)

« 2003 WI, 23835167 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Opposition to L. Stephen Rastams'
Motion to Compel (Oct. 10, 2003)Original Image of this
Document (PDF)

» 2003 WL 23835165  (Trial Pleading) Plaintiffs'
Amended  Second  Supplemental  Answers  to
Interrogatories (Oct. 9, 2003)Original Image of this
Document with Appendix {(PDF)

= 2003 WL 23835161 (Tral Motion, Memorandum and
Affidavit) Southern Scrap's Opposition to Defendants’
Motion to Sanction Plaintiffs for Their Failure to Observe
this Court's Orders, More Specifically that of June 25,
2003, Relative to Discovery (Aug. 12, 2003)Original
Image of this Document with Appendix (PDF})

= 2003 WL 23835152 (Trial Motion, Memorandum and
Affidavity  PlaintiffS Reply Memorandum  for
Reconsideration Regarding the "Scrap Notes" Documents
(Jul. 16, 2003)

= 2003 WL, 23835157 (Trial Motion, Memorandum and
Aftidavit) Memorandum in Response to Plaintiffs' Reply
Memorandum for Reconsideration Regarding the "Scrap
Netes" Documents (Jul. 16, 2003)Original Image of this
Document (PDF)

= 2003 WL 23835150 (Trial Motion, Memorandum and
Affidavit) Defendants' Joint Opposition to Plaintiffs'
Motion for Reconsideration Regarding "Scrap Notes™ (Jul.
11, 2003)Original Image of this Document (PDF)

» 2003 WL 23835145 (Trnal Motion, Memorandum and
Affidavit) Supplemental Memorandum for
Reconsideration Regarding the "Scrap Notes" Documents
(Jul. 10, 2003)Original Image of this Document with
Appendix (PDF)

» 2003 WL 23835139 (Trial Motion, Memorandum and
Affidavit) Defendants’ Memorandum of Law in
Opposition to Plaintiffs' Motion for Reconsideration
Regarding the "Scrap Notes” Documents (Jul. 8§,
2003)Original Image of this Document with Appendix
(PDF)

= 2003 WL 23835136 (Trial Motion, Memorandum and
Affidavit) Defendant's Memorandum in Opposition to
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Plaintitf's Motion to Fix Attorney's Fees and Costs (Jun.
24, 2003)Original Image of this Document (PDF)

» 2003 WE 23835133 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Reply Memorandum in Support of
Partial Summary Judgment on Defendants’ Affirmative
Defenses (Jun. 10, 2003)Original Image of this Document
(PDF)

= 2003 W1 23835129 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart's Memorandum in
Opposition to Plaintiffs’ Motion for Partial Summary
Judgment (May 20, 2003)

= 2003 W 23835130 (Trial Motion, Memorandum and
Affidavit) Memorandum in Opposition to Plaintiffs'
Motion for Partial Summary Judgment on Defendants'
Affirmative Defenses (May 20, 2003)

= 2003 WI 23835128 (Trial Motion, Memorandum and
Affidavity Defendant John B. Lambremont, Sr.'s
Memorandum in Opposition to Plaintiffs’ Motion to
Compel Answers to Second Set of Interrogatories (May 6,
2003)Original Image of this Document (PDF)

= 2003 WL 23835125 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart’s Reply to Plaintiffs'
Memorandum in Opposition to Ken J. Stewart's Motion
and Incorporated Memorandum for Sanctions for
Plaintiffs’ Failure to Comply with Magistrate Judge
Shushan's Order Dated November 15, 2002 (Apr. 17,
2003)Original Image of this Document (PDF)

* 2003 W], 23835122 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Opposition to Motion for Sanctions
Filed by Defendants Fleming & Associates, L.L.P,,
George Fleming, John Grayson, and Ken J. Stewart (Apr.
8, 2003)Original Irmage of this Document (PDF)

» 2003 WL 23835109 (Trial Motion, Memorandum and
Affidavit} Defendant John Graysen's Opposition to
Plaintiffs' Motion and Incorporated Memorandum in
Suppert of Applicability of Crime/Fraud Exception (Mar.
19, 2003)Original Image of this Document (PDF)

« 2003 WL 23835111 (Trial Motion, Memerandum and
Affidavit) Defendant Bruce Kemp's Opposition to
Plaintiffs’ Motion and Incorporated Memorandum in
Support of Applicability of Crime/Fraud Exception (Mar,
19, 2003)Original Image of this Document (PDF)

« 2003 WI, 23835113 (Trial Motion, Memorandum and
Affidavit) Defendant Frederick A. Stolzle, Jr. and
Frederick A. Stolzle, Jr. & Associates’ Opposition to
Plaintiffs' Motion and Incorporated Memorandum in
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Support of Applicability of Crime/Fraud Exception {Mar.
19, 2003)Original Image of this Document (PDF)

« 2003 WL 238351106 (Trial Motion, Memorandum and
Affidavit) Defendants Fleming & Associates, L.L.P., And
George Fleming's Memorandum in Opposition To
Plaintiffs' Motion And Incorporated Memorandum In
Support Of Applicability Of Crime/Fraud Exception To
Defendants' Claims of Privilege (Mar. 19, 2003)

+ 2003 W1, 23835117 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart's Opposition to
Plaintiff's Motion and Incorporated Memorandum in
Support of Applicability of Crime/Fraud Exception (Mar.
19, 2003)Original Image of this Document (PDF)

» 2003 WL 23835119 (Tnal Motion, Memorandum and
Affidavit) Defendant John B. Lambremont, Sr.'s
Opposition to Plantiffs’ Motion and Incoporated
Memorandum in Support of Applicability of Crime/Fraud
Exception (Mar. 19, 2003)Original Image of this
Document (PDF)

+ 2003 WL 23835108 (Trial Motion, Memorandum and
Affidavit) Defendants Fleming & Associates, L.L.P., And
George Fleming's Reply to Plaintiffs’ Plaintiffs' Motion
and Incorporated Memorandum in Support of Plaintiffs'
Challenges to the Defendants' Various Privilege Log
Entries (Feb. 13, 2003)Original Image of this Document
with Appendix (PDF)

+ 2003 WE 23835105 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart's Memorandum in
Opposition to Plaintiffs’ Motion and Incorporated
Memorandum in Support of Maintenance of Privilege
Over Various Documents Submitted for in Camera
Review (Feb. 10, 2003)Original Tmage of this Document
(PDF)

= 2003 WL, 23835097 (Trial Motion, Memorandum and
Affidavit) Defendants' Fleming & Associates, L L. P., and
George Fleming Joint Memorandum in Opposition to
Plaintiffs' Claims of Privilege (Jan. 24, 2003)Original
Image of this Document with Appendix (PDF)

= 2003 WL 23835102 (Trial Motion, Memorandum and
Affidavit)  Plaintiffs’ Motion and Incorporated
Memorandum in Support of Plaintiffs' Challenges to the
Defendants’ Various Privilege Log Entries (Jan. 24,

2003)Original Image of this Document with Appendix
{(PDF)

» 2003 Wi 23835094 (Trial Motion, Memorandum and
Affidavit) Defendant's John B. Lambremont, Sr.'s,
Memorandum in Opposition to Plaintiffs' Claims of
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Privilege (Jan. 23, 2003)Original Image of this Document
(PDF)

« 2003 WL 23835092 (Trial Motion, Memorandum and
Affidavit) Defendant's Memorandum to Sustain Work
Product and Attomey/Client Privileges (Jan. 17,
2003)Original Image of this Document (PDF)

« 2002 W1, 320698942 (Trial Motion, Memorandum and
Affidavit) Defendants' Joint Memorandum Regarding
Consideration of Privileged Documents by Categories in
Accord With the Second Amendment to Scheduling
Order Dated 11/14/02 (Dec. 4, 2002)Original Image of
this Document (PDF)

= 2002 WI. 32698932 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Opposition to Defendanis' Joint
Memorandum Regarding Consideration of Privileged
Documents by Categories in Accord with Second
Amendment to Scheduling Order Dated 11/14/02 (Nov.
27, 2002)Original Image of this Document (PDF)

= 2002 WL 32698924 (Trial Motion, Memorandum and
Affidavit) Defendant's Reply to Plaintiffs' Combined
Opposition to Motion to Compel Plaintiffs' Responses to
the Third Request for Production of Documents
Propounded by Fleming & Associates, L.L.P. (Nov. 7,
2002)

= 2002 W1, 32698916 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Combined Oppositions to Motions to
Compel (Nov. 5, 2002)Original Image of this Document
(PDF)

= 2002 WL 32698610 (Trial Motion, Memorandum and
Affidavit) Plaintiffs’ Opposition to Motion to Compel and
for Sanctions (Oct. 22, 2002)Original Image of this
Document with Appendix (PDF)

= 2002 WL 32698893 (Trial Motion, Memorandum and
Affidavit) Southern Scrap's Reply Memorandum in
Support of Motion to Certify Issue for Appeal under 28
U.S.C. 1292(B) (Oct. 16, 2002)Original Image of this
Document (PDF)

= 2002 WL 32698901 (Trial Motion, Memorandum and
Affidavit) Southern Scrap's Reply Memorandum in
Support of Motion to Continue Trial Date (Oct. 16, 2002)

+ 2002 WL 32698817 (Trial Motion, Memorandum and
Affidavit) Defendants' Joint Memorandum in Opposition
to Plaintiffs' Motion to Continue Trial Date (Oct. 11,
2002)

» 2002 W1, 32698884 (Trial Motion, Memorandum and
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Affidavit) Defendant Ken J. Stewart's Memorandum in
Opposition to Plaintiffs' Motion and Incerporated
Memorandum to Certify Issue for Appeal Pursuant to 28
U.S.C. § 1292(B) (Oct. 10, 2002)Original Image of this
Document with Appendix (PDF)

« 2002 WL 32098854 (Trial Motion, Memorandum and
Affidavit) Defendants’ Memorandum in Opposition to
Plaintiff's Motion to Continue Trial Date (Oct. 7,
2002)Omiginal Image of this Document (PDF)

« 2002 WL 32698871 (Trial Motion, Memorandum and
Affidavit) Defendants’ Opposition to Plaintiffs’ Motion
for Interlocutory Certification Pursuant to 28 U.S.C. §
1292(b) (Oct. 7, 2002)Original Image of this Document
(PDF)

» 2002 W1 32698835 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart's Memorandum in
Opposttion to Plaintiffs’ Motion to Continue Tnal Date
{Oct. 2, 2002)Original Image of this Document (PDF)

= 2002 WL 32698798 (Trial Motion, Memorandum and
Affidavit) Supplemental Memorandum in Support of
Motion of Defendants George M. Fleming and Fleming &
Associates L.L.P. (f/k/a/ and successor to Fleming,
Hovenkamp & Grayson, P.C.) for Clarification of Order
Regarding  Certain  Privilege Logs (Aug. 29,
2002)Original Image of this Document (PDF)

¢ 2002 WL 32698776 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Opposition to Defendants' Motion
for Clarification of Order Regarding Certain Privilege
Logs (Aug. 26, 2002)Original Image of this Document
(PDF)

+ 2002 WL 32698734 (Trial Motion, Memorandum and
Affidavity Southern Scrap's Reply Memorandum in
Support of Motion to Review Magistrate Order Pursuant
to FedR.Civ.Pro. Art. 72(A) (Jul. 10, 2002)Original
Image of this Document with Appendix (PDF)

» 2002 WL 32698755 (Trial Motion, Memorandum and
Affidavit) Southern Scrap's Reply Memorandum in
Support of Motion to Review Magistrate Order Pursuant
to Fed.R.Civ.Pro. Art. 72(A) (Jul. 10, 2002)Original
Image of this Document with Appendix (PDF)

= 2002 WE 32698710 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart's Memorandum in
Opposition to Plaintiffs' Motion to Review Magistrate's
Order Pursuant to Fed. Rule Civ. Proc. Art. 72(A) (Jul. 3,
2002)Original Image of this Document (PDF)

= 2002 WL 32698690 (Trial Motion, Memorandum and
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Affidavit) Memorandum in Opposition to Plaintiffs'
Motion to Review Magistrate Order (Jul. 2, 2002)

= 2002 WL 32698672 (Trial Motion, Memorandum and
Affidavit) Opposition of Defendants George M. Fleming,
Bruce B. Kemp, and Fleming & Associates, 1.1.P, to
Plaintiffs' Motion to Review Magistrate Order Pursuant to
Fed. R. Civ. Pro. Art. 72(A) (Jun. 26, 2002)Original
Image of this Document (PDF)

« 2002 WL 32698656 (Trial Pleading) Answer of
Defendant 1. Stephen Rastanis to Plaintiffs' First
Amended Complaint (Jun. 6, 2002)Original Image of this
Document (PDF)

» 2002 WI 32698634 (Tnal Pleading) Answer of
Defendant Ken Stewart to Plaintiffs' First Amended
Complaint (May 28, 2002)Original Image of this
Document (PDF)

+ 2002 WL 32698555 (Trial Motion, Memorandum and
Affidavit) Defendant's Reply Brief to Plaintiffs’ Motion to
Compel Production of Documents and Motion to Quash
Records Depositions and Subpoenas Duces Tecum (May
23, 2002)0riginal Image of this Document (PDF)

» 2002 W1 32698574 (Trial Pleading) First Amended
Answer of George M. Fleming {May 23, 2002)Original
Image of this Document (PDF)

» 2002 WL 32698590 (Trial Pleading) First Amended
Answer of John L. Grayson (May 23, 2002)Original
Image of this Document (PDF)

= 2002 WL 32698606 (Tral Pleading) First Amended
Answer of Bruce B. Kemp (May 23, 2002)Original Image
of this Document (PDF)

= 2002 WL 32698619 (Trial Pleading) First Amended
Answer of Fleming & Associates, L.L.P. (Successor in
interest to and formerly known as Fleming, Hovenkamp
& Grayson, P.C.) (May 23, 2002)Original Image of this
Document (PDF)

= 2002 WL 32698333 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Combined Reply Memorandum in
Support of Their Motion to Compel Production of
Documents and in Support of Their Motion to Quash
Records Depositions and Subpoenas Duces Tecum (May
20, 2002)

» 2002 WL 32698514 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart's Supplemental
Memorandum in Opposition to Plaintiffs' Motion to
Compel (May 16, 2002)Original Image of this Document
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with Appendix (PDF)

« 2002 WE 320698490 (Trial Motion, Memorandum and
Affidavit)  Plaintiffs' Surreply Memorandum in
Opposition to Joint Motion to Compel Discovery (May
15, 2002)Original Image of this Document (PDF)

« 2002 W1 32698479 (Trial Motion, Memorandum and
Affidavit) Defendants’ Reply Memorandum in Support of
Their Joint Motion to Compel Discovery from Plaintiffs
(May 13, 2002)0Original Image of this Document (PDF)

+ 2002 W1 32698365 (Trial Motion, Memorandum and
Affidavit) Memorandum in Opposition to Motion to
Compel Requests for Production of Documents (May 7,

2002)Original Image of this Document with Appendix
(PDF)

« 2002 WL 32698378 (Trial Motion, Memorandum and
Affidavit) Defendant Ken J. Stewart's Memorandum in
Opposition to Plaintiffs' Motion to Compel (May 7,
2002)Original Image of this Document (PDF)

» 2002 WE 32698395 (Trial Motion, Memorandum and
Affidavit) Memorandum in Opposition to Plaintiffs'
Motion to Compel Production of Documents (May 7,
2002)0Original Image of this Document (PDF}

= 2002 WL 32698409 (Trial Pleading) Memorandum in
Opposition to Plaintiffs' Motion to Compel Production of
Documents (May 7, 2002)Criginal Image of this
Document (PDF)

» 2002 WL 32698420 (Trial Motion, Memorandum and
Affidavity Memorandum of Defendant George M.
Fleming in Opposition to Plaintiffs’ Motion to Quash
Records Depositions and/or Subpoenas Duces Tecum
(May 7, 2002)Original Image of this Document (PDF)

= 2002 WE 32698432 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Memorandum in Opposition to

Defendants' Joint Motion to Compel Discovery (May 7,
2002)

= 2002 WL 32698447 (Trial Motion, Memorandum and
Affidavit) Opposition of Defendants George M. Fleming
and Fleming & Associates, L.L.P., to Plaintiffs’ Motion to
Compel Production of Documents {May 7, 2002)Original
Image of this Document with Appendix (PDF)

» 2002 WL 32698465 (Tral Pleading) First Amended
Complaint (May 6, 2002)Original Image of this
Document (PDF)

» 2002 WL 32698351 (Trial Pleading) Answer of
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Defendant Ken Stewart (Feb. 1, 2002)

¢ 2002 WL 32698214 (Tnal Pleading) Answer of
Defendants Frederick A, Stolzle, Jr. and Frederick A.
Stolze, Jr. & Associates (Jan. 30, 2002)Original Image of
this Document (PDF)

» 2002 WL 32698230 (Trial Pleading) Original Answer
of John B. Lambremont, Sr. (Jan. 30, 2002)Original
Image of this Document (PDF)

+ 2002 WL 32698248 (Trial Pleading) Original Answer
of Fleming & Associates L.L.P. Successor in Interest to
and Formerly Known as Fleming, Hovenkamp and
Grayson, P.C. (Jan. 30, 2002)Original Image of this
Document (PDF)

» 2002 WL 32098263 (Trial Pleading) Original Answer
of John L. Grayson (Jan. 30, 2002)Original Image of this
Document (PDF)

= 2002 WL 32698279 (Trial Pleading) Original Answer
of Bruce B. Kemp (Jan. 30, 2002)Original Image of this
Document {PDF)

= 2002 WL 32698295 (Trial Pleading) Original Answer
of Mark A. Hovenkamp (Jan. 30, 2002)Original Image of
this Document (PDF)

+ 2002 WI. 32698311 (Trial Pleading) Original Answer of
George M. Fleming (Jan. 30, 2002)

» 2002 WL 32698333 (Trial Pleading) Original Answer
of L. Stephen Rastanis I/B/A the Law Office of L.
Stephen Rastanis (Jan. 30, 2002)Original Image of this
Document (PDF)

« 2002 WL 32698200 (Trial Motion, Memorandum and
Affidavit) Southern Scrap's Opposition to Defendants’
Motion for More Definite Statement (Jan. 8, 2002)

+ 2001 WL 34673768 (Trial Motion, Memorandum and
Affidavit) Defendants' Reply Memorandum in Support of
Motion to Dismiss Pursuant to Rule 12(b)}{6) and the Rico
Standing Order (Dec. 12, 2001)Original Image of this
Document (PDF)

» 2001 WL 34673762 (Trial Motion, Memorandum and
Affidavit) Plaintiffs' Opposition to Defendants’ Motion to
Dismiss (Dec. 5, 2001)

+ 2001 WL 34673756 (Trial Pleading) Complaint (Aug,
20, 2001)

+ 2:01CV02554 (Docket) (Aug. 20, 2001)
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LEXSEE 2005 U.S. DIST. LEXIS 23293

LIONEL TREPANIER, KURT LESLIE, SHEILA MULVEY-TATORIS, THE
SOUTH METRO GREENS, and THE CHICAGO GREENS/GREEN PARTY USA,
Plaintiffs, v. MICHAEL CHAMNESS, individually, and JULIE GENTILE, indi-
vidually, and officially as Chief Legal Counsel and Manager, Hazardous Materials
Compliance & Enforcement Office of the Illinois Emergency Management Agency,
and WILLIAM C. BURKE, individually and officially as Director of the Illinois
Emergency Management Agency and Chair of the State Emergency Response
Commission, Defendants.
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Case: 1:02-cv-05893 Document #: 527 Filed: 06/02/06 Page 82 of 94 PagelD #:10816

Page 1

PRIOR HISTORY: Trepanier v. Ryan, 2004 U.S. Dist.
LEXIS 8690 (N.D. Ill., May 12, 2004)

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant officials in-
voked the attorney-client privilege and the work product
doctrine on certain documents sought in discovery. The
officials submitted a privilege log.

OVERVIEW: Privilege log entry 2 was an email from
one official to an assistant attorney general, sent after the
commencement of litigation in this case, discussing legal
strategy. Defendants assert both privileges and dual roles
for the official in connection to privilege log entry 2, As
to work product, defendants pointed to the official's role
as attorney for the Illinois Emergency Management
Agency. They also argued that the official adopted the
role of agent for the agency with regard to their attorney-
client privilege claim. On alternative bases, the court
found both privileges applicable. Before the time of the
email, the official had left her agency attorney post
However, at the time the email was authored, she re-
mained a licensed attorney, albeit not with the agency.
Attorneys facing a common litigation opponent, such as
the official and the assistant attorney general, could ex-
change communications and work product without waiv-
ing privilege. Moreover, under attorney-client privilege,
her status as a named defendant and then-client of the
attorney general’s office allowed her recorded communi-
cations to her attorneys in furtherance of her legal repre-
sentation to be privileged.

OUTCOME: The court found that certain items were
protected under both privileges. Some items were cov-
ered by the attorney-client privilege. Still others were
shielded under the work product doctrine. One item was
partially covered by work product; it was required to be
disclosed to plaintiffs after redaction. Another item was

not privileged and was required to be shared with plain-
tiffs.

LexisNexis(R) Headnotes

Civil Procedure > Discovery > Privileged Matters >
General Overview

Evidence > Privileges > Attorney-Client Privilege >
Elements

{HN1] The United States Court of Appeals for the Sev-
enth Circuit has construed the scope of the attorney-
client privilege to be narrow, as it is in derogation of the
search for truth. As such, the established elements of this
narrow privilege, according to the Seventh Circuit, are as
follows: (1) Where legal advice of any kind is sought (2)
from a professional legal advisor in his capacity as such,
(3) the communications relating to that purpose, (4)
made in confidence (5) by the client, (6) are at his in-
stance permanently protected (7) from disclosure by
himself or by the legal adviser, (8) except the protection
be waived.
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Civil Procedure > Discovery > Privileged Matters >
General Overview

Evidence > Privileges > Attorney-Client Privilege >
Scope

[HN2] As the attorney-client privilege is narrow, there
are parameters that guide the determination as to which
communications between attorneys and clients are cov-
ered. With regard to client-to-attorney communications,
the privilege protects only those disclosures necessary to
obtain informed legal advice which might not have been
made absent the privilege. Nor are all attorney-to-client
communications automatically privileged. Courts recog-
nize attorney-to-client communications as privileged
under two circumstances: (1) if they constitute legal ad-
vice; or (2) tend directly or indirectly to reveal the sub-
stance of a client confidence.

Civil Procedure > Discovery > Privileged Matters >
General Overview

Evidence > Privileges > Attorney-Client Privilege >
Scope

[HN3] Attorney-client privilege is unquestionably appli-
cable to the relationship between government attormneys
and administrative persennel.

Civil Procedure > Discovery > Privileged Matiers >
Work Product > General Overview

[HN4] The work product doctrine, codified as Fed R.
Civ. P. 26(b)(3), protects from disclosure otherwise dis-
coverable documents. The doctrine shields documents
and tangible things prepared in anticipation of litigation
or for trial by and for another party or by or for that other
party's representative (including the other party's attor-
ney, consultant, surety, indemnitor, insurer, or agent).
Rule 26(b)(3).

Civil Procedure > Discovery > Privileged Matters >
Work Product > General Overview

[HN5] A party seeking the protection of the work prod-
uct doctrine must make a showing, consistent with Fed.
R. Civ. P. 26(b)(3), that the materials in question are: (1)
documents and tangible things; (2} prepared in anticipa-
tion of litigation or trial; and (3) by or for a party or by or
for a party's representative. To rebut, the party seeking
disclosure of the materials in question must show: (1)
substantial need; and (2) inability to obtain the substan-
tial equivalent of the information without undue hard-
ship. However, even if the party opposing privilege is
successful in this showing, attorney opinion work prod-
uct is still shiclded as Rule 26(b)(3) affords heightened
protection to a lawyer's mental processes.

Civil Procedure > Discovery > Privileged Matters >
General Overview

Civil Procedure > Discovery > Privileged Matters >
Weark Product > General Overview

Evidence > Privileges > Attorney-Client Privilege >
Waiver

[HN6] The attorney-client privilege and the work prod-
uct privilege can be waived. Waiver for each is triggered
by disclosure of the communication/document that is
inconsistent with the purpose underlying the respective
privilege. With regard to attorney-client privilege, volun-
tary disclosure by the client, inconsistent with the confi-
dential relationship waives the protection. As to work
product, waiver occurs only if the disclosure to a third
party is inconsistent with the maintenance of secrecy
from the disclosing party's adversary. However, sharing
work product with another party that has a common in-
terest is not inconsistent with the adversarial system, so
long as the information is maintained in secrecy against
the opponent.

Civil Procedure > Discovery > Privileged Muatters >
General Overview

Civil Procedure > Discovery > Privileged Matters >
Work Product > General Overview

Evidence > Privileges > Attorney-Client Privilege

[HN7} By their nature, reported decisions are intended to
be neither confidential communications nor the work
products of an attorney.

Civil Procedure > Discovery > Privileged Muatters >
General Overview

Civil Procedure > Discovery > Privileged Matters >
Work Product > General Overview

Evidence > Privileges > Attorney-Client Privilege >
Waiver

[HN8] As a matter of law, attorneys facing a common
litigation opponent may exchange communications and
work product without waiving privilege.

Civil Procedure > Discovery > Privileged Matters >
General Overview

Evidence > Privileges > Attorney-Client Privilege >
Scope

[HN9] A client-to-attorney communication is privileged
if necessary to obtain informed legal advice.

Civil Procedure > Discovery > Privileged Matters >
Work Product > General Overview
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[HN10] The work product doctrine covers documents
prepared in anticipation of litigation by a party's repre-
sentative.

Civil Procedure > Discovery > Privileged Matters >
General Overview

Evidence > Privileges > Attorney-Client Privilege >
Elements

[HN11] Privilege for attomey-to-client communications
can be had one of two ways: (1) the communication ¢on-
stitutes legal advice; or (2} the communication tends di-
rectly or indirectly to reveal the substance of a client
confidence.

Civil Procedure > Discovery > Privileged Matters >
Waork Product > General Overview

[HN12] Opinion work product protection is close to ab-
solute.

Civil Procedure > Discovery > Privileged Matters >
General Overview

Evidence > Privileges > Attorney-Client Privilege >
Waiver

[HN13] Inclusion of third-party agency personnel in the
distribution of a communication does not constitute
waiver of the attorney-client privilege as long as it is
consistent with the adversarial system.

Civil Procedure > Discovery > Privileged Matters >
Work Product > General Overview

[AN14] Parties to an action can author documents in
anticipation of litigation and be covered by the work
product doctrine.

COUNSEL: [*1] For Lionel Trepanier, Plaintiff, Pro
se, Chicago, IL; Michael Radzilowsky, Law Offices of
Michael Radzilowsky, Chicago, IL; Marian Henriquez
Neudel, Radzilowsky & Benden, Chicago, IL.

For Sheila Tatoris-Mulvey, Plaintiff, ~ Michael
Radzilowsky, Law Offices of Michael Radzilowsky,
Chicago, IL.

For Michael Chamness, individually, and officially as
Director of the Illinois Emergency Management Agency
and Chair of the State Emergency Response Commis-
sion, Defendant: Margaret Mary Zimmer, Phllip J.
Robertson, David Wayne VandeBurpt, Jennifer Y Wu,
Yolanda L Ricks, Mary Therese Nagel, Illinois Attorney
General's Office, Chicago, IL; Deborah Louise Simpson,
Attorney General's Office, Chicago, IL.

For Julie Gentile, individually, and officially as Chief
Legal Counsel and Manager, Hazardous Materials Com-
pliance & Enforcement of the Illinois Emergency Man-
agement Agency, Willlam C Burke, individually and
officially as Director fo the Illinois Emergency Manage-
ment Agency and Chair of the State Emergency Re-
sponse Commission, Defendants: Margaret Mary
Zimmer, Jennifer Y Wu, Yolanda L Ricks, Hlinois At-
torey General's Office, Chicago, IL.

JUDGES: Magistrate Judge Maria Valdez, Judge Joan
[*2] B. Gottschall.

OPINIONBY: MARIA VALDEZ

OPINION:
MEMORANDUM OFPINION AND ORDER

Defendants in this instant matter invoke privilege on
a limited number of documents sought in discovery. In
support of their claims of privilege, defendants submitted
a privilege log on June 22, 2005. Review of the log led
this Court to conclude that the defendants had neither
complied with Allendale Mutual Insurance, Co. v. Bull
Data Systems, 145 F.R.D. 84, 88 (N.D. Ill. 1992), nor
carried their applicable burdens. See, e.g., United States
v. Lawless, 709 F.2d 485, 487 (7th Cir. 1983) (citing
United States v. First State Bank, 691 F.2d 332 (7th Cir.
1982)) (placing burden on party seeking to invoke attor-
ney-client privilege as one where they must establish all
essential elements "on a question-by-question or docu-
ment-by-document basis"); Caremark, Inc. v. Affiliated
Computer Servs., Inc., 195 F.R.D. 610, 613-14 (N.D. Ill.
2000) (citing 8 Wright, Miller & Marcus, Federal Prac-
tice and Procedure § 2024 (2d ed. 1994)) (outlining a
three-part test a party must carry to seek shelter under the
work product doctrine).

This Court did, however, [*3] allow defendants an-
other bite at the apple and on August 29, 2005, defen-
dants re-executed their privilege log in support of two
privilege claims: (1) attorney-client privilege; and (2) the
work product doctrine. On September 16, 2005, plaintiffs
responded. What follows below are the Court's rulings as
to each document submitted in camera.

DISCUSSION

A. Attorney-Client Privilege

The purpose of the attorney-client privilege is "to
encourage full and frank communication between attor-
neys and their clients." Upjohn v. United States, 449 U.S.
383,389, 66 L. Ed. 2d 584, 101 5. Ct. 677 (1981) {cita-
tion omitted). [HN1] The Seventh Circuit has construed
the scope of this privilege to be narrow, "as it is in dero-
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gation of the search for truth." /n re Walsh, 623 F.2d
489, 493 (7th Cir.) (citing United States v. Nixon, 418
US. 683, 710, 41 L. Ed. 2d 1039, 94 5. Ct. 3090 (1974)},
cert. denied, 449 U.S. 994, 66 L. Ed. 2d 291, 101 S. Ct.
531 (1980}). As such, the established elements of this
narrow privilege, according to the Seventh Circuit, are as
follows:

(1) Where legal advice of any kind is
sought (2) from a professional legal advi-
sor in his capacity as such, (3) the com-
munications relating to [*4] that purpose,
{4) made in confidence (5) by the client,
{6) are at his instance permanently pro-
tected (7) from disclosure by himself or
by the legal adviser, (8) except the protec-
tion be waived.

Radiant Burners, Inc. v. Am. Gas Ass'n, 320 F.2d 314,
319 (7th Cir) (en banc) (adopting Wigmore's formula-
tion), cert. denied, 375 U.S. 929, I L. Ed. 2d 262, 84 5.
Ct. 330 (1963).

[HN2] As this privilege is narrow, there are parame-
ters that guide the determination as to which communica-
tions between attomeys and clients are covered. n1 With
regard to client-to-attomey communications, the privi-
lege "protects only those disclosures necessary to obtain
informed legal advice which might not have been made
absent the privilege." JBJ Whitehall Bank & Trust Co. v.
Cory & Assocs., Inc., 1999 U.S. Dist. LEXIS 12440, No.
97 C 3827, 1999 WL 617842, at *2 (N.D. lll. Aug. 12,
1999) (internal quotations omitted) (citing fn re Walsh,
623 F.2d at 494). Nor are all attorney-to-client commu-
nications automatically privileged. Courts recognize at-
torney-to-client communications as privileged under two
circurnstances: (1) "if they constitute legal advice;" or (2)
"tend directly or indirectly to reveal the [*5] substance
of a client confidence." United States v. Defazio, 899
F2d 626, 635 (7th Cir. 1990) (citations omitted). See
also Harper-Wyman Co. v. Connecticut General Life
Insurance Co., 1991 US. Dist. LEXIS 5007, No. 86 C
9595, 1997 WL 62510, at *3 (N.D. Il Apr. 17, 1991).

nl This jurisdiction has found that [HN3] at-
torney-client privilege is "unquestionably . . . ap-
plicable to the relationship between Government
attorneys and administrative personnel.” Green v.
IRS, 556 F. Supp. 79, 85 (N.D. Ind. 1982) (cita-
tion omitted), aff'd, 734 F.2d 18 (7th Cir. 1984).
See also Restatement (Third) of Law Governing
Lawyers § 74 (2000} ("The attorney-client privi-

lege extends to a communication of a governmen-
tal organization . . . .").

B. Work Product Doctrine

[HN4} The work product doctrine, announced in
Hickman v. Taylor, 329 U.S. 495, 91 L. Ed 451, 67 S.
Ct. 385 (1947), and codified as Rule 26(b)(3) of the Fed-
eral Rules of Civil Procedure [*6] , protects from dis-
closure otherwise discoverable documents. The doctrine
shields documents and tangible things "prepared in an-
ticipation of litigation or for trial by and for another party
or by or for that other party’s representative (including
the other party's attorney, consultant, surety, indemnitor,
insurer, or agent) . . .." Fed R. Civ. Pro. 26¢(b)(3}. The
protection exits because "it is essential that a lawyer
work with a certain degree of privacy, free from unnec-
essary intrusion by opposing parties and their counsel.”
Hickman v. Taylor, 329 U.S. 495, 510, 91 L. Ed. 451, 67
S. Ct. 385 (1947),

[HN5] A party seeking the protection of the work
product doctrine must make a showing, consistent with
Rule 26(b)(3), that the materials in question are: (1)
documents and tangible things; (2) prepared in anticipa-
tion of litigation or trial; and (3) by or for a party or by or
for a party's representative. Caremark, Inc., 195 FR.D at
613-14. To rebut, the party seeking disclosure of the ma-
terials in question must show: (1) substantial need; and
{2) inability to obtain the substantial equivalent of the
information without undue hardship. /d. ar 6/4 [*7] (ci-
tation omitted). However, even if the party opposing
privilege is successful in this showing, attorney opinion
work product is still shielded as Rule 26(b}(3) affords
heightened protection to a lawyer's mental processes. /d.

C. Waiver

[HN6] Both privileges, attorney-client and work
product, can be waived. Waiver for each is triggered by
disclosure of the communication/document that is incon-
sistent with the purpose underlying the respective privi-
lege. With regard to attorney-client privilege, voluntary
disclosure by the client, inconsistent with the confiden-
tial relationship waives the protection. Wsol v. Fiduciary
Mgmt. Assocs., Inc., 1999 U.S. Dist. LEXIS 19002, No.
99 C 1719, 1999 WL 1129100, at *6 (N.D. lll. Dec. 7,
1999} (citation omitted). As to work product, waiver
occurs only if the disclosure to a third party "is inconsis-
tent with the maintenance of secrecy from the disclosing
party's adversary.” Trustmark Ins. Co. v. General & Co-
logne Life Re of Am., 2000 U.S. Dist. LEXIS 18917, No.
00 C 1926, 2000 WL 1898518, at *4 (N.D. [ll. Dec. 20,
2000) (citations omitted). However, sharing work prod-
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uct with another party that has a "common interest” is not
mconsistent with the adversarial [*8] system, 7BJ
Whitehall Bank, 1999 U.S. Dist. LEXIS 12440, 1999 WL
617842, at *4 (citations omitted), so long as the informa-
tion is maintained in secrecy against the opponent. Bram-
lette v. Hyundai Motor Co., 1993 US. Dist. LEXIS
12112, No. 91 C 3635, 1993 WL 338980, ar *3 (N.D. 1ll.
Sept. 1, 1993) (citation ormitted).

D. Application of Privileges to Privilege Log Entries

Several of the defendants' privilege log entries con-
tain more than a single document. To minimize confu-
sion, this Court will only address each individual docu-
ment within a log entry under a unique, but related, iden-
tifier if necessary.

While unable to disclose the specific facts contained
in each document, the Court finds that Items Nos. 1.a, 2,
and 8 are completely shielded from discovery under both
privileges, Items Nos. 6 and 12 are covered in their en-
tirety by the attorney-client privilege, and Items Nos. 3,4,
5,7b,9,10, 11, 13, 14, and 15 deserving of the full pro-
tection of the work product doctrine. The remaining
documents -- Items Nos. 1.b and 7.a -- are to be dis-
closed by defendants to plaintiffs as detailed below.

Privilege Log Entry I contains two items: (1) a memo-
randum (Item No. 1.a); and (2) [*9] case law (Item No.
1.b}). For each item, defendants invoke both privileges.
This Court considers the memorandum and attachments
to the memorandum independently as inspection of the
documents reveals that they are not related.

Item No. I.a: The memorandum from Julie Gentile
(Ms. Gentile or defendant Gentile), then-chief legal
counsel for the Illinois Emergency Management Agency
(IEMA), to Mark Novak (Mr. Novak) is marked "Confi-
dential and Privileged Communication” and discusses
strategy in relation to then-forthcoming filings by plain-
tiffs. Plaintiffs raise no objection to the defendants' asser-
tions of these privileges, (Pls. Resp. to Defs. Priv. Log P
1), and the Court finds Item No. 1.a protected by the at-
torney-client and work product privileges.

Item No. 1.b: Attached to the memorandum of Item.
No. l.a are Westlaw versions of case law. They contain
no handwritten markings. Moreover, these cases do not
appear to relate to Item No. l.a. [HN7] By their nature,
reported decisions are intended to be neither confidential
communications nor the work products of an attorney.
Accordingly, the attached case law could not be covered
under either privilege defendants invoke. [*10]

Privilege Log Entry 2 is a February 19, 2003 email
communication from Ms. Gentile to Deborah Simpson
{Ms. Simpson), an assistant attorney general, sent after

the commencement of litigation in this case, discussing
legal strategy. Defendants assert both privileges and dual
roles for Ms. Gentile in connection to privilege log entry
2. As to work product, defendants point to Ms. Gentile's
role as attorney for IEMA. They also argue that Ms.
Gentile adopted the role of agent for IEMA (client) with
regard to their attorney-client privilege claim. On alter-
native bases, this Court finds both privileges applicable.

In connection to log entry 2, plaintiffs challenge de-
fendants' characterization of Ms. Gentile as an attorney
for IEMA. Specifically, plaintiffs draw the Court's atten-
tion to defendant Gentile's answers and objections to
plaintiffs’ first set of interrogatories, in which she states
that her last day at the agency was November 26, 2002.
(Pls. Resp. to Defs. Priv. Log at Exh. A P 20.) n2 Ac-
cordingly, it is clear to the Court that Ms. Gentile left her
1IEMA attorney post in late-November 2002. However,
this fact is not fatal to finding for defendants' privilege
claims. [*11]

n2 Plaintiffs also challenge the application of
the attorney work product privilege in connection
to log entries 3-5, 9, and 14. (Pls. Resp. to Defs.
Priv. Log PP 2, 4.} They similarly assert that no
attormey-client privilege exists between Ms. Gen-
tile and attorneys representing [EMA in their ob-
jections to log entries 3, 9, and 11. (/d. P 3.) Both
objections are premised on the fact that Ms. Gen-
tile no longer worked for IEMA after November
2002. For brevity's sake, the discussion of Plain-
tiffs' objections to log entry 2 will also apply to
Plaintiffs' objections on this ground to log entries
3-5,9, 11, and 14.

At the time the subject of log entry 2 was authored,
Ms. Gentile remained a licensed attorney, albeit not with
the state agency. |[HN8] As a matter of law, attorneys
facing a common litigation opponent, such as Ms. Gen-
tile and Ms. Simpson, may exchange communications
and work product without waiving privilege. Schachar v.
American Academy of Opthalmology, Inc. 106 F.R.D.
187, 191 (N.D. II. 1985) [*12] (citing United States v.
McPartlin, 395 F.2d 1321, 1336 (Tth Cir.), cert. denied,
444 US 833, 62 L Ed 2d 43, 100 5. Ct. 65 (1979)).
Alternatively, even assuming that Ms. Gentile authored
Item No. 2 as a non-attorney, the work product doctrine
nonetheless attaches when a document is prepared in
anticipation of trial, as is the case here, by or for either a
party, which Ms. Gentile is, or a party's representative.
See In re Air Crash Disaster at Sioux City, lowa, 133
FRD. 515 520 (N.D. fll. 1990) ("Rule 26 clearly pro-
tects party, and not just attorney, preparation . .. .").
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Moreover, under attorney-client privilege, Ms. Gen-
tile's status as a named defendant and then-client of the
Iilinois attorney general's office allows her recorded
communications to her attorney(s) in furtherance of her
legal representation to be privileged. [HN9] A client-to-
attorney communication, as Ms. Gentile's to the govern-
ment attorneys in this email, is privileged if "necessary to
obtain informed legal advice." IBJ Whitehall Bank, 1999
U.S. Dist. LEXIS 12440, 1999 WL 617842, at *2. The
Court's review of the email reveals it contains multiple
requests for legal advice tied to the instant matter. As
[*13] such, this Court recognizes both privileges and
rejects plaintiffs' objection for log entry 2 as well their
objections based on Ms. Gentile's departure date under
log entries 3-5,9, 11, and 14.

Privilege Log Entry 3 is a memorandum between agency
attorneys, from Ms. Gentile to Jeanne Heaton (Ms.
Heaton), IEMA attorney, dated June 2, 2003. The memo-
randum is marked "Confidential and Privileged Commu-
nication Prepared in Anticipation of Pending Litigation.”
Defendants assert only the work product privilege. Re-
view of Item No. 3 leads this Court to conclude the
memorandum to be opinion work product. Plaintiffs ob-
ject to the application of attorney-client privilege to this
item, (Pls. Resp. to Defs. Priv. Log P 3), but because
defendants do not assert attorney-client privilege, plain-
tiffs’ objection is baseless.

Privilege Log Entry 4 is an April 2, 2003 email from Ms.
Gentile to Dave Smith (Mr. Smith), IEMA employee,
and Ms. Heaton with an attached document. Defendants
assert that the attachment is Ms. Gentile's notes detailing
a conversation with a Joan Silke (Ms. Silke), an attorney,
regarding plaintiff Kurt Leslie (Mr. Leslie or plamntiff
Leslie). Defendants [*14] invoke both privileges as to
the email and attachment. Plaintiffs offer three re-
sponses: (1) Ms. Gentile's late-November 2002 departure
from her IEMA attorney post negated the basis for both
privileges, (Pls. Resp. to Def. Priv. Log PP 2, 4); (2) dis-
tribution to Mr. Smith, a non-attorney agency employee,
waived both privileges, (/d. P 4); and (3) attorney-client
privilege could not cover Ms. Silke as she was not a li-
censed attormey in [llinois, (/d. P 4, Exh. B).

This Court's review reveals that the email contains
Ms. Gentile's mental impressions in response to the
evolving litigation. It also reveals that the attachment
contains Ms. Gentile's notes from a conversation with
Ms. Silke, whom plaintiffs note is listed on the defense
witness list, (/d. P 4), regarding the instant litigation. As
such, the email is opinion work product and the attached
notes are fact work product. Caremark, 195 F.RD. at
613-14.

Plaintiffs argue that the work product doctrine was
waived when Ms. Gentile disclosed the communication
to a third party, Mr. Smith. (Pls. Resp. to Defs. Priv. Log
P 4.) However, waiver is not proper in this instance as
inclusion of Mr. Smith, an employee [*¥15] of IEMA, is
not inconsistent with the adversanal system, the standard
for waiver. See, e.g., IBJ Whitehall Bank, 1999 U.S. Dist.
LEXIS 12440, 1999 WL 617842, ar *4. As such, the work
product doctrine shields the email and attachment. Ac-
cordingly, this Court need not address defendants' as-
serted attorney-client privilege and plaintiffs' remaining
varied responses.

Privilege Log Entry 5 is comprised of several docu-
ments: (1) three emails, all dated March 20, 2003, from
Ms. Gentile to Mr. Smith and Ms. Heaton; (2) three ver-
sions of an attached letter regarding the possible disband-
ing of the Cook County South Local Emergency Plan-
ning Committee (LEPC); and (3) a stand-alone letter,
which appears to be another draft version of the letter. As
to each, defendants invoke both privileges.

[HN10] The work product doctrine covers docu-
ments prepared in anticipation of litigation by a party's
representative, Ms. Heaton as agency attorney and coun-
sel for director of IEMA, or the party herself, in this case
Ms. Gentile. See, e.g., Caremark, 195 F.R.D. at 613-14.
Moreover, the distribution to a third party, Mr. Smith,
does not waive the protection as his inclusion does not
strike this [*16] Court as inconsistent with the adversar-
ial system. See, e.g., IBJ Whitehall Bank, 1999 U.S. Dist.
LEXIS 12440, 1999 WL 617842, at *4. Accordingly, the
documents included in log entry 5 are at the very least
covered by the work product doctrine. In so finding, the
Court need not address defendants’ other privilege claim.

Privilege Log Entry 6 is comprised of an email, dated
March 19, 2003, from Mr. Smith to Ms. Heaton and Mi-
chael Chamness, former deputy director of IEMA and
named party to this action, regarding the possible dis-
banding of an LEPC. Defendants assert dual privileges.
Below the March 19th exchange is a March 18, 2003
email from Ms. Heaton to Mr. Smith and Ms. Gentile.
Plaintiffs respond that the inclusion of an attorney in the
distribution chain was disingenuous, improperly serving
to shield discoverable evidence. (Pls. Resp. to Defs. Priv.
Log P 6.) Plaintiffs fail to support this bald assertion.

Review of these email exchanges leads this Court to
conclude that the agency employees, attorney and non-
attorney alike, and named defendants to this action were
included to carry out legal advice from the attorney gen-
eral's office. At the time in question, named defendants
[¥17] and the agency's interests were represented by the
Tllinois attorney general. {HN11] Privilege for attorney-
to-client communications can be had one of two ways:
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{1) the communication constitutes legal advice; or (2) the
communication tends "directly or indirectly to reveal the
substance of a client confidence." Defazio, 899 F.2d at
635. This Court concludes that the email conversations
from March 18th and 19th do contain restatements of
legal advice and if released they would reveal the sub-
starice of client confidence. As such, Item No. 6 is cov-
ered by the attorney-client privilege. Reaching such a
conclusion, this Court need not address the work product
argument proffered by defendants.

Privilege Log Entry 7 contains two items for which de-
fendants invoke work product protection. The first of the
pair is a letter from Mr. Leslie, then-chair of an LEPC, to
Ms. Gentile, then-agency counsel (Item No. 7.a). The
second is an attached draft letter dated August 12, 2002
from Ms. Gentile, as IEMA attorney, to Mr. Leslie, as
LEPC chair (Item No. 7.b). Both the letter and attached
draft contain handwritten attorney notes, which defen-
dants assert is Ms. Gentile's writing. [*18] The hand-
writings record her impressions and opinions in connec-
tion to ongoing litigation. Under Scurto v. Common-
wealth Edison Co., 1999 U.S. Dist. LEXIS 513, No. 97 C
7508, 1999 WL 353311, at *2 (N.D. Il Jan. 11, 1999}
(citations omitted), [HN12] opinion work product protec-
tion is close to absolute. Thus, this Court finds the writ-
ten notes to be privileged.

Plaintiffs assert that ltem No. 7.a was authored by
Mr. Leslie, a named plaintiff, thereby negating any basis
for the defense to claim privilege. (Pls. Resp. to Defs.
Priv. Log P 6.} The Court agrees. As to Item No. 7.a, the
defendants are ordered to redact all handwritten notes
and to disclose the redacted document to plaintiffs. Item
No. 7.b, however, remains shielded from discovery.

Privilege Log Entry 8 covers two documents and defen-
dants assert both privileges. The first is a June 14, 2000
letter, from Ms. Gentile, then-IEMA attorney and repre-
sentative, to Mary Nagel, former assistant attorney gen-
eral, discussing the instant lawsuit. The other document
is a four-page attachment, authored by Ms. Gentile, again
as [EMA attorney and agent, to Mr. Novak, assistant
counsel to the Governor, and dated November 12, 1999.
The attachment [*19] discusses the likelihood of the
commencement of a civil action against the state.

Plaintiffs concede privilege as to both items, (Pls.
Resp. to Defs. Priv. Log. P 1), and a review of the docu-
ments leads this Court to conclude that both documents
are opinion work product and eligible for coverage under
the attorney-client privilege.

Privilege Log Entry 9 is a June 14, 2003 letter from Ms,
Gentile to Ms. Heaton discussing responses to the pend-
ing lawsuit. Defendants assert work product protection.

The court having previously rejected Plaintiffs' objec-
tions based on Ms. Gentile's departure date, concludes
that the letter is a communication between defendant
Gentile, a named party and former counsel to the agency,
to her successor as counsel to the agency discussing legal
proceedings. The Court concludes that Item No. 9 is
opinion work product and it remains outside the reach of
discovery.

Privilege Log Entry 10 is an email containing two prior
links in an email chain. The first two email links are
dated November 25, 2002 and are communications be-
tween Ms. Simpson, with the attorney general's office,
and Ms. Gentile, then-attorney for IEMA. They dis-
cussed [*20] legal strategy in connection to pending
litigation. The final link, dated the same day, is a com-
munication from Ms. Gentile to Anne Dorman (Ms.
Dorman), an agent for IEMA, and Ms. Heaton, IEMA
attorney.

Defendants assert both privileges. In response, plain-
tiffs contend waiver as third parties were included in the
distribution, (Pls. Resp. to Defs. Priv. Log P 9), and the
"interests of justice" cormpel disclosure of Ttem No. 10 as
it may shed light as to the current location of "significant
portions of IEMA/SERC EPCRA LEPC documents
[that] cannot be found . . .." (/d.).

Legal strategies related to the instant case are con-
tained throughout the volley of the emails making Etem
No. 10 work product. Moreover, Ms. Gentile is still cov-
ered by the privilege in her status as a party to the litiga-
tion and inclusion as to the third parties such as Ms.
Heaton and Ms. Dorman, agents for [EMA, does not
seem inconsistent with the adversarial system, the stan-
dard for waiver. This Court having found the existence
of a work product privilege, need not address attorney-
client privilege.

Finally, plaintiffs seek disclosure in the "interests of
justice." The end that plaintiffs seek -- locating [*21] a
misplaced box of agency documents -- is unlikely to be
furthered by disclosure of the email. Based on the in
camera teview, the Court concludes that Item No. 10
makes no specific or remote mention as to boxes, their
location, or other exit details relating to Ms. Gentile's
final days with IEMA.

Privilege Log Entry 11 is a thirteen-page email contain-
ing three email volleys and the text of a draft letter in-
corporated into the oldest communication. The email
exchanges, dated April 7, 2004, are communications
between Laura Stolpman {Ms. Stolpman), an IEMA at-
tormey, to Ms. Gentile, Kevin McClain, with [EMA, and
Pam Reid, also with IEMA, discussing legal strategy.
Defendants argue that work product protection applies to
the whole of Item No. 11. In response, plaintiffs put forth
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an argument against attorney-client privilege, (Pls. Resp.
to Def. Priv. Log P 10), even though defendants do not
raise it.

As the email subject matter is tied to the instant case
and the individuals contributing to the email volley are a
named defendant and a party's attorney, the work product
doctrine applies. Moreover, [HN13] inclusion of third-
party agency personnel in the distribution of the comnu-
nication [*22] does not constitute waiver as long as it is
consistent with the adversarial system, which this Court
concludes it was. Thus, Item No. 11 is sheltered from
discovery.

Privilege Log Entries 12 and 13 are not opposed by
plaintiffs. (Pls. Resp. to Defs. Priv. Log P 1.) The Court
accordingly finds that Item No. 12 is protected by attor-
ney-chient privilege and Hem No. 13 is covered by work
product.

Privilege Log Entry 14 is a February 19, 2003 email
from Ms. Gentile to Ms. Simpson discussing legal strat-
egy in connection to the instant action. Defendants in-
voke the protection of both privileges. Plaintiffs respond
that Ms. Gentile's departure from IEMA negates the basis
for supporting either privilege. (Pls. Resp. to Defs. Priv.
Log P 2.) Under Caremark, [HN14] parties to an action,
such as defendant Gentile, can author documents in an-
ticipation of litigation and be covered by the work prod-
uct doctrine. Recognizing work product protection for
Item No. 14, this Court will not address defendants’ at-
tomey-client privilege claim.

Privilege Log Entry 15 is a three-page email containing
the text of three email volleys circulated on March 17,
2004 between [*23] Ms. Stolpman and Ms. Simpson
discussing legal strategy in connection to plaintiffs’ law-
suit. Defendants assert both privileges, which plaintiffs
do not contest. (Pls. Resp. to Defs. Priv. Log P 1.} The
Court finds that the documents are protected from dis-
covery under the work product privilege. Reaching this
result, this Court will not address defendants' attorney-
client claim.

CONCLUSION

The Court finds that Items Nos. l.a, 2, and 8 off
plaintiffs' privilege log are protected under both privi-
leges, Items Nos. 6 and 12 are covered by the attorney-
client privilege, and Items Nos. 3,4, 5,7.b, 9, 10, 11, 13,
14, and 15 are shielded under the work product doctrine.
As Item No. 7.a is partially covered by work product, the
Court orders disclosure of [tem No. 7.a to plaintiffs after
redaction of all handwritten notes, as articulated above,
within 7 days of this order. Similarly, this Court finds
that Items No. 1.b to not be privileged. Accordingly,

[tem No. 1.b must also be shared with plaintiffs within 7
days of this order.

SO ORDERED.

Dated:October 12, 2005
ENTERED:
HON. MARIA VALDEZ
United States Magistrate Judge.
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LEXSEE 1984 U.S. DIST. LEXIS 22991

UNITED STATES OF AMERICA, Petitioner, v. ARTHUR YOUNG &
COMPANY, Respondent, and CITIES SERVICE OIL AND GAS CORPORATION,
Intervenor

No. 84-C-606-B

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
OKLAHOMA

1984 U.S. Dist. LEXIS 22991; 1 Fed. R. Serv. 3d (Callaghan} 448; 17 Fed. R. Evid.
Serv. (Callaghan) 904

October 5, 1984, Decided

October §, 1984, Filed

OPINION BY: [*1]
BRETT

OPINION:
ORDER

The petitioner, pursuant to Section 645 of the De-
partment of Energy Organization Act, 42 US.C. § 7253,
and Section 13(e)(2) of the Federal Energy Administra-
tion Act, /15 US C § 772(e)(2), petitions for an order
requiring Respondent (Arthur Young & Company) to
produce documents requested by subpoena served in
furtherance of a Department of Energy (DOE) investiga-
tion of Intervenor's crude oil purchase and sale transac-
tions. The Intervenor, Cities Service Oil and Gas Corpo-
ration (successor to Cities Service Company, hereafter
referred to as "Cities"), as the principal party in interest
as well as the Respondent independent auditing firm re-
sist the subpoena and assert the subject documents are
impressed with attorney work product privilege,

There is no issue concerning the rights of the plain-
tiff to subpoena relevant documents pertaining to the
investigation; the issue centers in whether the subject
documents or excerpts thereof are impressed with the
attorney work product privilege. Having reviewed the
documents in camera, it is the Court's conclusion that
with the exception of the redacted sentence in paragraph
1 of T 244, the entire page designated T [*2] 291 and
the first four sentences of paragraph 2 on page T 292, the
subject written documents are impressed with attorney
work product privilege and not subject to discovery by
Petitioner from either Respondent or Intervenor. The
excepted portions mentioned should forthwith be turned
over to Petitioner by Respondent; and Intervenor's and

Respondent's objection to discovery of and production of
said documents is otherwise sustained.

The basic reasoning of the Court's Order hereinafter
follows: The documents the Government seeks were
prepared cither by Cities' attorneys or Arthur Young
{("AY"} personnel and concern the subject matter of a
lawsuit that Cities filed in April 1980 seeking a declara-
tory judgment against DOE that certain Cities crude oil
transactions were in compliance with DOE regulations.
The case was reported as Cities Service Company v.
DOE, 520 F. Supp. 1132 (D. Del. 1981), affd, T.E.CA.
No. 3-28 (Temp. Emer.Ct.App. August 27, 1982} and
was ultimately determined to be a case or controversy
not ripe for judicial review. During the course of said
action, Cities requested a DOE interpretation of the law-
fulness of the transactions and the DOE declined because
all [*3] of the facts were not known to the DOE.

AY produced many documents pursuant to the DOE
subpoena but withheld production of certain decuments
or portions thereof pursuant to Cities' asserted work
product privilege. The documents at issue were gener-
ated in connection with AY's annual audit of Cities as a
publicly held corporation whose stock was registered on
a national securities exchange pursuant to Section 12(b)
of the Securities and Exchange Act of 1934, IS US.C. §
78i(b). As part of the audit in keeping with generally
accepted auditing standards, AY was required to evaluate
the pending Cities-DOE lawsuit and its implications con-
cerning future claims against or liabilities of Cities.

The subject documents fall into four categories:

(1) AY Subpoena Inventory Items T283-289, T281-
282, T273-279, T264-267 and T251-256 are attorney
opinion letters from Mr. Charles v. Wheeler, Cities' then
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general counsel, or Fulbright & Jaworski, Cities' outside
counsel in the Cities-DOE action, to AY or to Mr. P.J.
Reilly, Cities' Controller, providing the addressees with
counsel's analysis and mental impressions of the then-
pending Cities-DOE action and the possible effect
thereof on Cities' financial [*4] position. nl

nl AY's subpoena Inventory Items T283-
289, T281-282, and T273-279 are the letters, cop-
ies of which Judge Sterling found in United
States v. Gulf Oil Corporation, 1984 U.S. Dist.
LEXIS 17732, C.A. No. H-B4-553 (S.D. Tex.
Apr. 11, 1984), are exempt from disclosure to the
DOE by virtue of Cities' work product privilege.
Gulf Oil Corporation had obtained these docu-
ments from Cities as a result of their merger dis-
cussions which were never culminated. The Gov-
ernment was attempting to reach the documents
in the hands of Gulf Qil Corporation. Due to the
privity between Gulf Oil Corporation and Cities,
and the same or similar documents being in-
volved, Cities urges the doctrine of estoppel by
judgment to bind this Court in the instant matter.
Judge Sterling's order is now on appeal to the
Temporary Emergency Court of Appeals. See
United States v. Gulf Oil Corporation, Docket
No. 5-108 (filed May 10, 1984). Although it is
arguable the estoppel by judgment concept may
have some application here, the undersigned
bases the holding herein upon the independent
conclusion the particular written communications
are impressed with a cognizable attorney work
product privilege.

(2) AY Subpoena Inventory Item [*5] T257-263 is
a communication to Cities from Fulbright & Jaworski
concerning the then-pending Cities-DOE action.

(3) AY Subpoena Inventory Items T240-241 and
T249-250 are documents which were produced to the
DOE by AY, but with portions redacted because they
disclose oral communications with Cities' counsel con-
cerning (1) and (2) above.

(4) The remainder of the documents consist of either
handwritten notes or memoranda of AY disclosing Cities'
attorneys' oral comments concerning (1) above.

In Hickman v. Taylor, 329 U.S. 495, 91 L. Ed. 451,
67 5. Ct. 385 (1947) the Supreme Court held that discov-
ery of the fruits of a lawyer's efforts and the lawyer's
"mental processes” should not be countenanced because
this would have a chilling effect on the lawyer's proper
performance as an advocate and would result in "ineffi-
ciency, unfaimess and sharp practices." fd. ar 570-1].
“Discovery was hardly intended to enable a learned pro-

fession to perform s functions . . . on wits borrowed
from the adversary." /d. at 516 (Jackson, J., concurring).
As subsequently codified, the work product immunity
protects "mental impressions, conclusions, opinions . . .
of an attorney concerning the litigation." F.R.Civ.P.
26(B)(3). [*6] See Upjohn Co. v. United States, 449
US 383 397402, 66 L. Ed 2d 584, 101 § Ci 677
(1981). The rule 1s founded upon strong public policy,
Id. ar 398, and applies in civil litigation involving private
or governmental litigants, Id. at 398-99.

The essential purpose of the work product immunity
is to safeguard the adversary process, not to protect client
confidences. United States v. American Telephone and
Telegraph Co., 206 U.S. App. D.C. 317, 642 F.2d 1285,
1299 (D.C.Cir. 1980).

The Government herein urges the lawyer communi-
cations invelved were not made expressing opinions
concerning litigation or anticipated litigation, and fur-
ther, that there is now no pending litigation. n2 The Gov-
ernment also states at page 13 of its memorandum reply
brief:

". . . The recognized privileges, i.e., attorney work-
product and attorney-client, are manifestations of the
public policy favoring protection of those disclosures.
See Hickman v. Taylor, 329 U.S. ar 510, see also, Up-
Jjohn Co. v. United States, 449 U.S. 383, 66 L. Ed. 2d
584, 101 8. Cr. 677 (1981). Tt is well-settled, however,
that the business purposes inherent in the auditor-client
relationship do not carry the same public policy concerns
warranting protection from disclosure to administrative
[*7] agencies. United States v. Arthur Young & Co,,
465 U.S. 805, 104 8. Ct. 1495, 79 L. Ed. 2d 826 (1984)."

n2 This Court believes the Government is
mistaken in that regard because the written com-
munications reviewed concern pending litigation
or anticipated litigation. The specific exceptions
noted early in this Order is because those written
communications do not qualify as attorney opin-
ions or impressions protected by the work prod-
uct privilege.

There is no waiver of the work product privilege
where, as here, the documents were provided to AY un-
der a specific assurance of confidentiality. The auditor is
to "hold in strict confidence all information concerning a
client's affairs which he acquires in the course of his en-
gagement." American Institute of Certified Public Ac-
countants, Professional Standards, FT § 54.02 (1980);
United States v. American Telephone & Telegraph, 2006
US. App. D.C. 317, 642 F.2d 1285 (D.C. Cir. 1980);
American Standard, Inc. v. Bendix Corporation, 71
F.RD. 443 (W.D.Mo. 1976); Duplan Corp. v. Deering

e empp—— 2 ot
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Milliken, Inc., 397 F. Supp. 1146, 1172 (D.S.C. 1974);
Burlington Industries v. Exxon Corporation, 65 F.R.D.
26, 45-46 (D.Md. 1974) (work product is not lost where
joint licenses share information); [*8] In re John Doe
Corp., 675 F.2d 482, 492 (2nd Cir. 1982); and Permian
Corporation v. United States, 214 U.S. App. D.C. 396,
665 F.2d 1214 (D.C.Cir. 1981).

Clearly, the DOE by way of its investigative sub-
poena is entitled to all materials in the hands of the Re-
spondent which are reasonably relevant to the subject of
the investigation. United States v. First City National
Bank of El Paso, 598 F.2d 594, 399 (Temp. Emer.Ct. App.
1979) (applying this standard to a DOE subpoena);
United States v. Morton Salt Co., 338 U.S. 632, 652, 94
L. Ed 401, 70°8. Ct. 337 (1950); FR.Civ.P. 26(b)(1);
United States v. Fitch il Co., 676 F2d 673, 679
(Temp.Emer.Ct.App. 1982); United States v. Security
State Bank and Trust, 473 F.2d 638 (5th Cir. 1973),
Oklahoma Press Publishing Co. v. Walling, 327 US.
186, 208-209, 90 L. Ed. 614, 66 5. Ct. 494 (1946).

The stated purpose of the subject investigation is to
determine Cities' compliance with relative DOE price
and allocation regulations regarding "purchases, sales,
exchanges, or other transfers of crude oil." (See Petition
at paragraph 1; Koester Affidavit, paragraph 6). The
DOE needs and is entitled to all factual data relevant to
the inquiry. In its Interpretation 1980-43 during the Cit-
1es-DOE action, the [*9] DOE stated it could not deter-
mine the legality of the subject transactions" . . . because
many pertinent portions of the transactions are factually
unclear.” (Exhibit 1 to Barnes Affidavit at page 56,834).
The Court concludes that to the extent facts were con-
tained in the documents the DOE is seeking here, the
facts have been produced but the attorneys' opinions and
mental impressions concerning the dispute have been
withheld. From the Court's in camera review of the sub-
ject documents it is concluded the DOE's reference to the
subject documents as being "necessary” factual informa-
tion to its investigation is a mischaracterization. The
opimions and mental impressions of Cities' counsel con-
cerning compliance or noncompliance with the DOE
regulations is not "necessary” factual information rele-
vantly probative. The Government has not articulated
any legitimate purpose for discovering the subject lawyer
opinions and mental impressions.

The specific redacted or omitted documents were
provided by Cities to the Respondent independent audit-
ing firm in compliance with federal securities laws. The
andit process required Cities' counsel to provide the Re-
spondent with candid assessments and [*10] opinions of
pending and potential litigation. See ABA Statement of
Policy Regarding Lawyers' Responses' to Auditors’ Re-
quests for Information P 5 (1976). The Supreme Court
said in Hickman v. Taylor:

"[wlere [attorneys' opinions and mental impressions]
open to opposing counsel on mere demand, such of what
is now put down in writing would remain unwritten.”

329 US at 511 In the case of Duplan Corporation v.
Moulinage et Retorderie de Chavanoz, 509 F.2d 730,
736 (4th Cir. 1974), cert. denied, 420 U.S. 997, 43 L. Ed.
2d 680, 95 8. Cr. 1438 ¢(19735), the Court stated:

"[I}f attorneys may not freely and privately express and
record mental impressions, opinions, conclusions, and
legal theories, in writing, and clients may not freely seek
them, then there is justice for no one, and truth, instead
of being more readily ascertainable, will become lost in
the murky recesses of the memory in the minds of men. .

In Oklahoma Press Publishing Co. v. Walling, 327 U.S.
186, 213, 90 L. Ed. 614, 66 S. Ct. 494 {1946), the Su-
preme Court stated matters such as involved herein
should be decided in a way to secure public interest
while at the same time assuring the interests of men are
free from officious intermeddling, [*11] whether be-
cause irrelevant to any lawful purpose or because unau-
thorized by law.

At page 23 of the Government's reply memorandum
filed on September 12, 1984, it quotes from Urited
States v. Arthur Young and Co., supra. A portion of the
quote states:

". .. To insulate from disclosure a certified public ac-
countant's interpretations of the client's financial state-
ments would be to ignore the significance of the ac-
countant's role as a disinterested analyst charged with
public obligations." (704 S. Ct. at 1502).

Herein the accountant’s interpretations of the client's fi-
nancial statements are discoverable wherein relevant, but
it is the lawyer interpretations, mental impressions and
opinions that are protected by this Order.

The office of Federal Rule of Evidence 403 prevents
the jury from receiving evidence, although relevant, if its
probative value is substantially outweighed by the danger
of unfair prejudice. If some theory of relevance can be
advanced concerning the documents under review, the
Court would conclude its probative value is substantially
outweighed by the danger of unfair prejudice and public
interest concerns.

Court may deny discovery of information notwith-
standing [*12] some claim of relevance when the bal-
ancing of the benefit is outweighed by the harm to other
interests. See e.g., In Re Grand Jury Subpoena Dated
January 4, 1984, 583 F. Supp. 991 (EDN.Y. 1984);
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Richards of Rockford, Inc. v. Pacific Gas and Electric
Co., 71 F.RD. 388 (ND. Cal [976); Apicella v. McNeil
Laboratories, Inc., 66 FRD. 78 (EED.N.Y. 1975); Baker
v. F & F Invesiment, 470 F.2d 778 (2d Cir. 1972}, cert.
denied, 4/7 U/.S. 966, 36 L. Ed. 2d 686, 93 5. Ct. 2147
(1973).

The Court should be quick to point out it is not
herein saying all communications between corporate
counsel and its independent auditing firm are impressed
with the attorney work product privilege. Each case must
be judged in light of its particular facts and circum-
stances. The Court has determined the particular redacted
or omitted documents do involve corporate counsel opin-
ions or mental impressions concerning a matter in litiga-
tion or in anticipation of litigation and are, therefore,
protected from discovery by the work product privilege.

ENTERED this 5th day of October, 1984,

THOMAS R, BRETT, UNITED STATES
DISTRICT JUDGE
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